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HUMAN RIGHTS COMMISSION : A 
MECHAN ISM FOR THE PROMOTION AND 

PROTECTION OF HUMAN RI GHTS AT 
NATIONAL LEVEL. 

Dr. M. Ershadul Barl 

I INTRODUCTION 

The real history of human rights, the rights which "derive 

from the dignity and worth inherent in the human person" 
and are universally inherent, malienable and inviolable 
nghts of all members ol the human family, began at the 
level of international law with the adoption of the Universal 
Declaration of Human R•ghts by the General Assembly of 
the United Nat1ons on 10 December 1948. Begmning with 
the Universal Declaration of Human Rights, the United 
Nahons has presided over the promulgation of one hundred 
international hvman rights mstruments and, as such, the 
last half of the twentieth century may fairly be said to mark 

the birth of the mternat1onal as well as the universal 
recogmt1on of l'uman nghts. But it should be kept in m1nd 

that the protect.on of human rights is much more difficult 
than e1lher dehnmg them or adoptrng declarations. bills and 
covenants conccmmg human rights The major problem is 

that neither tho United Nations nor any other organization 
in the world has the power to compel nations to honour all 
the rights of ·heir citizens. The implementation of 
international human rights law depends for the most part 
on the voluntary consent of the nations : the mechanisms 
tor the implementation of human rights are stdl in the1r 
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1nfancy. In June 1993, the World Conference on Human 
Rights in Vienna, therefore, called upon the international 
community to strengthen and enhance the implementation 
mechanisms (e.g. the Human Rights Committee, the 
Committee Against Torture, the Committee on the 
Eliminat1on of Racial DISCrimination etc.,) set up under 

most of the existing covenants, conventions, treaties and 
protocols in the field of human rights. It "recommends that 
the Commission on Human Rights examine the possibility 
for better implementation of existing human rights 

instruments at the international"' level. In addition, the 
international implementation must be complemented by 

the national application of these human rights standards 
which have been agreed upon by the world community. In 
fact, the responsibility for the implementation of 
international human rights norms primarily rests !II the 
state level. The reality that the effective implementation of 
international human rights standards is ultimately a national 
issue has been mdicated m human rights texts. For 
example, The Vienna Declaration and Programme of 
Action, adopted on 20 June 1993 at the World Conference 
on Humen Rights, "reaffirms the solemn commitment of all 
States to fulfill their obligations to promote universal respect 
for, and observance and protection of, all human rights 

and fundamental freedoms for all in accordance with the 
Charter of the United Nations, other instruments relatmg 
to human rights and fundamental freedoms lor all in 
accordance with the Charter of the United Nations, other 

1. Para 92, The V1enna Declaration and Programme of Action 
adopted at the World Conference on Human Rights tn t993. 

• 
.. 



3 HUMAN RIGHTS COMMISSION 

instruments relating to human rights and international law 
. . Human nghts and fundamental freedoms are tl1e 
b• rthright of all human beings : their protection and 
promotion Is the first responsobility of Governments."2 The 
Declaration also provrdes that "it is the duty of States, 
regardless of the or polltrcal, economic and cultural systems, 

to promote and protect all human rights and fundamental 
freedoms.", When states ratify a human rights rnstrument, 
they either rncorporate its provisrons directly into their 
domestic legasla·ion or undertake to comply 1n other ways 

with the obligations contamed therein. Therefore. universal 
human rights standards and norms today find therr 
expression in the domestic laws of most countnes wrth the 
provision essentially for an effective judicial remedy. It 

should be borne in mind !bat when certain human rights are 
wntten down in t11e constrtutlon ofa state and are protected 
by constitutional guarantees, they are called fundamental 
rights. A mere declaration and insertion of human rights in 
the constitution os meaningless unless an effective and 

easy remedy or machinery is provrded In the constrtutlon 
rtselt for enforcing these rights, or unless their enjoymert 
is effectively guaranteed by a provisoon for judicial process 
and judicral review . Without effective mechanism for the 
protection of human rights, law will amount to nothing more 

than grand rheto11c. It is, therefore, the primary obligation 
of the state to respect and ensure guaranteed human 
rights which was f•rst offrcoally enshrined in the Declaration 
of Independence of the USA of 4 July 1776: "That to secure 

2 ld., Para I 

3. ld., Para 5 

-
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these (human) nghts, Governments are instituted among 
Men, deriving their JUSt powers from the consent of the 
governed ... ."'However, the ability of a state to effectively 
discharge 1ts responslblllty.to protect and promote human 
rights will depend predominantly on the existence of an 
enlightened, independent, impartial, a'ld accessible 
judiciary to prov•de prompt, and effective remedy for the 
v1olat1on of fundamental rights. In view of the lacls that the 
judiciary Is not sufficient to deal with all kinds of violations 
of human rigttts properly, to provide for all the cases 
prompt, adequate and eHective remedy for the v1ctims, and 
to prevent violation of human ngh1a, it should be supported 
by other useful'mechan1sms.such a a national human rights 
commission, for the promolion and protection of Individual 
liberties and freedoms. A human rights commission is 
defined as a state sponsored and state funded lnstltutior:~ 
established under the constitution or by legislation for the 
specific purpose of promoting and protecting human rights. 
It constitutes a unique and important complement to the 
important partners. e.g. government agencies, judiciary, 
parliamentary committees, non-governmental 
organizations, In the human rights equation. The 
commission Is "administrative in nature•• in the sense it 1s 
neither judicial nor law-making. However, in this paper, an 
attempt will be made to trace th.e development of the 
concept of human rights commission, and consider ils 

4. The Second P•eambUiar Paragraph. lhe Amencan Oe<:laration ol 
Independence 1776 

5. The U.N. Nail ,nat Institutions lor the Promotion and Protection 
of Human Aig~ts, Fact Sheet No. 19, 5 (Geneva 1993) 
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importance as both a preventive and a remedial instrument 
for the promotion and protection of human rights at domestic 
level. The bas1c 1ssues of composition, powers, functions 
and independence of the commission would be examined 
The relation between national human rights commission 
and non-governmental organizations active In the field of 

human rights would be discussed. The role played by the 
UN In the establishment of national human rights 
commissions in various countries and the steps taken 1n 
Bangladesh for sett1ng up a human rights commiSSIOn 
would be outlined. 

II DEVELOPMENT OF THE CONCEPT OF THE HUMAN 
RIGHTS COMMISSION AT THE INTERNATIONAL LEVEL. 

Although the concept of the human rights commission for 
the promotion and protection of human rights at the national 
level developed dunng the 1970s, 1980s and 1990s at the 
initiative of the United Nations, the original concern of the 
UN lor such an Institution had to be traced back to 1946 
when the Economic and Social Council asked Member 
States to consider "the desirability of establishing 

information groups of local human rights committees within 
their respectr¥e countries to collaborate with them in 

furthenng the work of the Commission on Human Rights. •• 
In 1960. the Econom1c and Soc1al Council adopted a 
resolution in which the un1que role that the national 

1nstitution could play m the promotion and protection of 
human rights was recognized and Governments were 
requested to encourage the formation and continuation of 

6. Quoted '" ld. at 3 
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such an 1nstitut,on.7 Later in September 1978, a Seminar 
on National and Local Institutions for the Promotion and 
Protection of Human Rights was held in Geneva in 
pursuance of the deCISion of tho Commission on Human 
Rights 1n which guidelines for the structure and function•ng 
of such a body ware adopted. These gUidelines were 

subsequently endorsed by the Commission on Human 
Rights and by the General Assembly The CommisSIOn 
called ali Member States to take appropnate steps for the 
establishment, where they had not already existed, of 
national Institutions for the promotion and protection of 
lluman rights.• 

The United Nat1ons continued to take an active mterest m 
national institutions throughout the 1980s and 1991. Several 
reports prepared In th1s regard by the Secretary-General 
were submitted to the General Assembly.• 

In October 1991, the Umted Nations convened in Pans, 
France, the I rst International Workshop on Nat1onal 
nshtutions for the promotion and protection of Human 

R1ghts to explore, lD.1lli ~ ways of increas1ng the 
effectiveness of national institutions which was participated 
by national representatives of institutions, states, the Un.tcd 
Nations. 1ts specialized agenc1es, intergovernmental and 

non-governmental organizations. The Wo!kshop drafted 

7. ld. 

8. ld at 3·4. 

9 A/36/440/(1981), A/38/416(1983), E/CN.4/1987/37(1987) E1 
CN 4/1989 47 and Add 1(1989), EiCN,411991/23 and Add 
1 (1991 ). 
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the "Principles Relating to the St.atus and Functioning of 
Nat1onallnstitut•ons for Protection and Promotion of Human 
Rights." The "Paris Principles", the internationally accepted 
benchmark concerning national institutions, were approved 
by the United Nat1ons CommissiOn on Human Rights on 3 
March 1992'0 and endorsed later by the General Assembly 
on 20 December t 993.11 These 'Principles' provide that a 

nationalmstitullon must be Independent, have as broad a 
mandate as possible, be charactenzed by regular and 
effective functioning, pluralistic and representative In 
composition and adequate funding, and be easily accessible 
to the public. 

Two other international workshops concerning national 
institutions. one n Tums •n 1993 and the other in Manila in 
1995, were sponsored by lhe United Nations . These 
workshops basically re1terated the Paris Principles."' 2 The 

last Mooting In tl•is regard was held In Merida, Mexico, in 
November 1997. 

Ill IMPORTANCE OF THE NATIONAL HUMAN RIGHTS 
COMMISSION. 

The necessity of a national human r•ghls commission to 
ensure respect and protection of human nghts Is keenly 
felt in a state professing the rule of law tor several reasons. 

In the tirst place, the commiss1on may prov1de easy access 

10 Res 1992/54. the Commission on Human R&ghts. 

11, Res. 48.134. the Genera• As~embty 

t2. Focus Asla·Pacitic, V Newsletter of the As1a Pacific Human 
Rights lnforma,&on Center 2 (September 1996) 
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lor the most vulnerable and disadvantaged groups m society 
including the homeless. refugees, migrant workers, 
ind1genous peoples, minorities, those with intellectual 
disabilities, and others. The reality, even in developed 
countries, is that the courts are inaccessible to a large 
proportion of the population because of the h1gh coats 
involved although "Equal access to law lor the nch and 
poor alike 1s es~;ent1al to the maintenance of the Rule of 
Law."'" The national human rights commission can, by 
reaching so many, transform the rhetoric of the national 
and international instruments into reality for millions of 
people lor whom the term "human rights• has previously 
had no meanmg at all." It can investigate complaints 
without recourse to cumbersome rules of evidence and 
procedure and settle complaints by negotiation, conciliation 
or arbitration • procedure which are not only more "cost 
effective• than more traditional adversarlal or inquisitional 
procedure, but also more ·user- friendly" to groups which 
have traditionally been disempowered and frequently lind 
the trappings of traditional courts quite intimidating. •& 

13 Cl. X, the Report of Committee IV on the International Congress 
of Jurists (New Delhi, January 1959.) 

14. Burdekln, Boan and Gallagher, Anne, "The United Nations and 
Nalional Human Rights InstitutiOn$" In II Human Rights, a 
Quarterly R~view of the Offoca or the UN High Commlssooner tor 
Human Rights, 26 (Spring ,1998) 

15. Burdekin, Broan. "Rece~t Human Rights Developments In the As a 
and Pacilic Reg1on NatiOnal lnslttut1ons and Other Factor& 
Relevant to qeg1onal Cooperation" in the Report ofthe UN Four1h 
Worl<shop on Regional Human Rights Arrangements In the Asia 
and Pacil1c Region, Kathmandhu, (26·28 February, 1996) 
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Secondly, the human rights commission may resolve 
complaints more speedily than the courts 1or the benef1t of 
those whose rights have been violated. 

Thirdly, the commission may provide lhe most effective 
means of preventing human rights violations through 
educating indiv•duals that they have rights, balanced by 
responsibilities which government, private sector and other 
individuals must respect. II can play a valuable role In 
relation to research, publication and dissemmation ol 
informat1on abollt human rights. Formal and informal human 
rights education can contribute to prevention of human 
rights violations by promoting a human rights culture. 

Fourthly, the commission may play an important role tn 
helping both government and non-governmental 
organizations to give practical effect to the international 
princtples they are commttted to observe. 

Fifthly, the national commission can contribute to, and 
monitor, the integnty ol government reports to International 
treaty bodies, reflecting the reality of human rights beyond 
the perception of bureaucrats ensconced In national 
capitals. 

Sixthly, they can provide construcllve, well-informed 
criticism from within, which is frequently important 1n 

corroboratmg or balancing crittcism from 'foreigners' • 
often dtsmissed by government subject to cnt1cism as 
based on utterio1 or illegittmate motlves.'8 

Seventh and flna•ly, the ex1stence ol a national mechanism 

16. fd. at 67 
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with the power to Investigate abuses and provide relief to 
victims can, of it~elf discourage acts or practtces intmlcal 

to the enJoymen• of human rights. 

It should be stressed here that tho role of the nattonal 

human rights commission, designed to factlitate the 

informal, speedy, effecttve and cheap resolution of 

complaints, should be seen as complementary/ 

supplementary to the judiciary. It Is precisely the ability of 

the commtsslon to con tribute substantially to the realization 

of the rights of minorlttes and other vulnerable groups 

which makes it so significant An mdependent and 

autonomous commission with a mandate and appropriate 

powers to monttor and protect human nghts can 

considerably attenuate the demonstrable deflctencies of 

democratic governments, constitutional •guarantees• and 

often inaccessible court system. Therefore, all the States 

attending the Second World Conference on Human Rights 

in Voenna m t 993 emphasized the tmportance and role of 

national institut on m promoting and protecting of human 

r•ghts thus : 

"The World Conference on Human Rights reaff•rms the 
Important ar'd constructive role played by national 
lnslituttons tor the promotion and protection of human 
roghts . in part•cular in theor advisory capacoty to the 
competent authorities, their role In remedymg human 
rights violatiOns, in the dissemination of human rights 
tnlormation and education In human rights. 

The World Conference on Human Rights encourages 
the estabf,,hment and strengthemng of national 
tnslltulions, having regard to the "Principles relating to 
the status of netionallnstotullons" and recognozlng that it 
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Is the right of each State to chose the framework which 
1S best suited to 1ts part1cular needs at the national 
level .,. 

IV COMPOSITION OF THE COMMISSION 

The compositon of the human rights commission IS 

considered bas1c for its credibility and eHectlve function1ng. 

An effective and credible commisSIOn will be one which 

reflect in composition the community it is es tablished to 

serve. It should compose of men and women who have a 

proven expertise, competence, experience and Interest in 

the field of human rights and should be drawn from diverse 

backgrounds. i'lcluding relevant professional groups and 

the non-governmental sectors. The 'Paris Pnnclples' stress 

emphasis on the pluralist representation of all segments of 

the soc1ety thus : 

·rhe compos11ion of the national mstltution ... shall be 

established In accordance with a procedure which affords 

all necessary guarantees to ensure the pluralist 

representatiOn of the social force (of civilian soc1ety) 

Involved In the protection and promotion of human nghts, 

particularly by powers which will enable effective 

cooperation to be established with, or through the 

presence of. representatives of : 

Non-governmental organlzalions responsible for human 

nghts and ef1orts to combat racial d'scnmmatlon. trade 

un1ons, concerned soc1al and professional organizations. 

17. Para 36 of Part I, The V1enna Declaration ond Programme of 
Action adoplad at the World Conference of Human Rights on 25 
June t993. 
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for example, association of lawyers, doctors, journalists 

and emrnent screntists ; 

Trends in philosophical or religious thought , 

Universities and qualified experts ; 

Parliament 

Government departments (if they are included, these 

representatives should partrcipate rn the deliberation 

only in an advisory capacity)."'" 

V POWERS AND FUNCTIONS OF THE COMMISSION 

The powers and functions of the commission should be 

defined in the legislative act or decree under which it is 
established. It should be given the mandate to deal with all 

human nghts issues. not only with fundamental or 
enforceable I justiciable rights but with human rights (civil, 
political,economic, social and cultural rights) enunciated 
by international human rights standards. The powers and 

functions of the commission should be as follows : 

Investigation Into Alleged Violation of Human Rights 

One of the most important functions with whic;h a human 
rights commission may be entrusted is the investigation of 
complaints from individuals or groups alleging violation of 

human rights enshrined in domestic law and I or those set 

out in International treaties which the state concerned has 

ratified.'" The commission's power to accept representative 

t 8. Para 1 of Part B. the Prrnc1ples Relating to the Status and 
Functioning of National Institution for Protection and Promotion 
of Human Rrghts, drawn up at the Paris Conference, .(October 
1991) 

t9. Burdekin, B·ian and Gallagher, Anne, op. cit., 22 .. 
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complaint from anv person or group of persons, association 

or organization including trade unions and . non· 
governmental organizations on behalf of victims especially 
belonging to vulnerable and disadvantaged groups is 
important. For such victims may be reluctant to lodge 

complaints or even may not be conscious about their rights 
or may not be in a posit1on to engage advocates to act on 
their behalf. It may also be given the power to investigate 
on its own init1ative situations and cases of published 

violations of human rights. The ability of a commission to 
initiate enquiries on its own behalf is an important measure 
of its overall strength and probable effectiveness especially 
with regard to s'tuations involving persons or groups who 
do not have the financial or social resources to lodge 
individual complaints. Offices of national human rights 
commission should be established also in places other 
than the country's capital to decentralize its operations 
and increase its physical accessibility to those individuals 
or groups who are the most vulnerable and disadvantaged. 
Where decentralization of the commission is not a practical 
option, provision shall be made for the recruitment of field 
officers to serve in different regions. Flexible rules of 
procedure, e.g. accepting complaints through the post or 
over the telephone, will enhance commission's accessibility. 

In order to discharge its investigative responsibility 
effectively, a nallonal human rights commission may be 
granted a range of powers enabling it to summon and 
enforce the attendance of w1tnesses and examine them on 
oath, rece1ve evidence on affidavits, issue commissions 
for the examination of witnesses or documents, and 
requisition any public record or copy thereof from any 
office. 
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Reaolutlon of Alleged VIolation of Human Right• 

Tho human rights comm1ssion may provide an mformal, 

inexpensive, quick and amicable resolution of complaints 

ol human right V'iolat1ons through conciliation and I or 

arbitration. In the process of conciliation, the commiSSIOn 

will make an attempt to bring the two parties together in 

order to ach1eve a mutually satisfactory outcome. II 

conciliation fails to resolve the dispute, the commission 

may be able to resort to arbitration in which it will, after a 

hearing, issue a determination. 

It is not usual for a human rights commission to be granted 

authority to impose a legally binding decision on parties to 

a complaint. This does not mean lhat the settlement or 

appropriate remedial steps recommended by the 

commission can be ignored. The princ1pal force behind the 

recommendations of the commission addressed especially 

to the governmenl agency is the public opinion. Tho weight 

of 1ts recommendation depends on the credibility of the 

commission in the society, on the public perception of its 

Independence, s •ncerity, commitme11t and composition 

which Is enhanced by the fact that failure to comply with its 

recommendations will be commented on the periodic reports 

which would imply a high political cost for the authorit)' 

concerned. HoweV'er, in some cases the commission may 

be able to transfer unresolved complaints to the courts for 

tak•ng a final and binding decision. Thus the commission 

can potentially strengthen human rights protection without 

replacing the court or d•mmishing its authonty in this 

regard. 

-
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Providing Auistance and Advice to Government for 
t he Promotion and Protection of Human Rights 

The human ngrtts comm1sslon may be given the task to 

rev1ew systematically the government's human rights policy 
in order to detect shortcomings in human rights observance, 
to review human rights legislation in order to identify areas 
where leg1stat•on requires improvement because of 
technical defects or inadequacies and to make 
recommendatiO'lS for the amendment of such legislation It 

may submit opinions on proposed or existing legislations 
to ensure that the1r provisions conform to the basic pnnciples 
of human rights. It can also have the power to make 
recommendation for the introduction of new legiSlation 
concerning human rights. It may be entrusted with 
responsibility for drawing government's attention to 
situations of human rights abuse and making specific 
proposals aimed at preventmg such an abuse. Since over 
the years, violations of human rights in jail, pnson and 
detention centres comm1tted in most cases by the 
government agencies have become a regular phenomena, 

the comm•ss1on may make such recommendation as may 
be necessary for improving the situations in those places. 

Human rights commiss1on may play an Important role in 
monitoring the im;:>lementatlon of mternational human rights 
mstruments through adviSing tho government concerning 
acceptance of •nternatlonal instruments and means 
necessary to ensure compliance with International 
obligations. It ma~ further assist the government to fulf1l1ts 
reportmg obligatiOns to vanous international treaty bodies JfJ 

20 lei. al 22-23 



16 DR. M. ERSHAOUL BAR/ 

Human Right& Education 

If' recognlhon of the tact that the realization of human 
nghts cannot be achieved solely through legislation and 
administrative arrangements, the human rights commission 
may be entrusted with the Important responsibility of 
educating end1v1duals about their rights· which government, 
the private sector and other Individuals must respect. Once 

people are educated about and aware of their human 
rights , they C3n demand for the observance and 
advancement ot those rights, can build public opineon and 
generate pubt pressure for the compliance wtlh those 
nghts. There i~ t growing awareness that the preventive 
strategies must bf' adopted for the promotion and eHective 
protection of hu• •An nghts and among the most effective of 
those strategies are, appropriate education and trainrng in 
human rights. 111deed, without education and traenlng, no 
other preventive strategy can or w1ll succeed. Th1s 1s the 
basic premise underlying the Uneted Nations Decade for 
Human R1ghts Educat1on, launched en 1995. The human 
rights commissoon may develop practical strategees for 
promoteng and educating about human rights which can 
involve collection, production and dissemination of human 

rights publication, human rights literacy campaign, 
organizing senunars. workshops and other promotional 
activities. holdmg counselling services, informing the public 
about the comm•ssion's own functions, and the development 
and implementation of traineng programmes for a variety of 
aud1ences The pro me targets for the human nghts trainong 
are police. paramilitary, mthtary and security personnel. 
The defence and security personnel cannot realistically be 
expected to respect human rights 1f they are not 

.,. 
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appropriately trained as they are Increasingly being used 
in what are ec.senlially "domestic policing operations· (for 
example, c1vo oan crowd control), and in disaster-relief or 

disaster-avo•dance Situations (for example, floods, 
earthquakes, typhoons) . ., 

VI INDEPENDENCE OF THE COMMISSION 

The human r ghts commission must be mdependent in 

performmg Its functions effectively. It should be legally and 

politically autonomous to the extent that no branch of 

government or anr public or private entity can Interfere in, 

or obstruct, Its work. The que.stion of mdependence of the 

commission IS mextricably linked with the method of 
appointment, security of tenure, salaries and other terms 

and conditions of service of members of the commission 
and its finances. 

Method of Appointment 

The method of appointing the members of the human nghts 

commission 1s of utmost importance for the mdependence 
and credibility of the commission. The members of the 

commission may be appointed by the head of the state on 

the recommendation of a selection comm1ttee consisting of 

the existing chtef JUStice of the highest court of the land. 

~ormer chief JUstices, leading members· of the parliament 

both from the rt~ling and opposition parties. (prime mmtster 

and leader of the opposition), representatives of the bar 

council and of other relevant professional groups. Since 

21 . Burdekin. B •an. op.c1t. , 63·68 
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the independence of the comm•ssion greatly depends upon 

the personal quaht1es of 1ts members, only men of 
independent character, keen intellect, high legal acumen, 

honesty, integrity, efficiency, impartiality and dignity who 

have proven expertise and competence in the field of 

human rights should be appointed as the members of the 

commission. Only then they could be expected to discharge 
their duties w1thout submitting to any personal likeness or 

dislikeness, improper influences, inducements, pressures, 

threats or mterferences !rom any quarter except submitting 

to tt>e taw and the commands of their own conscience. 

Clearly, the commiSSIOn w11i only be as independent as the 
individuals of which it is composed. All members, acting 

individually and collectively, should be capable of 

generating and sustainmg independence ot action. 

Security of Tenure 

Security of tenure is the most fundamental ot the guarantees 

of independence of the members of the commission. Nothing 

can contribute so much to their firmness and independence 
as security of tenure. For 1t enables the members to 

d1scharge their duties without fear of the consequences 

regardless of whether their activities do not please some 

other person or persons Therefore, once appointed, a 

member ShOuld ObViOUSly held Office for a fiXed periOd Of 

t1me. He should be removable during his tenure only for 

proved misconduct. Such removal must of necessity be 
made a difficult process, mvolving careful consideration by 

more than one person, otherwise a member of tho 

commission carnot acquire that habit of independence 
requsite in his office. • 
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Salaries and Other Terms of Conditions of Service 

If the members of the commiss1on are to be Independent, 
they should be given adequate salaries and granted 
appropriate privileges so that they remain free from any 
outside pressure or temptation to better their pecuniary 
conditions by ill ega; means. The1r remunerat1on, privileges 

and other terms and conditions ol service should not be 
altered to their disadvantage during their terms of oHice. 

Financial Resources 

The effective functioning of lhe commission depends largely 

upon the financial and material resources made available 

to it. In order to ma1ntain the Independent status of the 
comm1sslon. it should have secured budgetary outlay 

sufficient to perform its task. Otherwise. the legislature 

and the executive, who control the purse strings, will be in 

a position to use the power of the purse to influence the 

functioning of the commission. Furthermore, the members 
of tho comm•ssion may make endevour to please the 

legislature or tt-e executive in the hope of obtain~ng more 

favourable pro11osions in relation to financial and matenal 

resources. The remuneration payable to the members and 

staff of the commission and other administrative expenses 

should be. charged upon the consolidated fund so t~at they 

may be discussed in, but shall not be subjected to a vote 

of tho Pori lament The "Paris Principles" stressed on the 

f nanc1al Independence of the commission thus : 

"The natoonal nst1tut•on shall have an Infrastructure which 
is suited to the smooth conduct of ns actovities, in partiCular 
adequate fundmg The purposes of this funding should 
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be to enable 11to have Its own staff end premises, In order 

lobe mdepelldent of lhe government and not be subject 

to financial contro' wh1ch might affect th1s 

Independence."" 

VII CO-OPERATION WITH NON-GOVERNMENTAL 

ORGANIZATION 

The national human rights commission should establish 

and ma ntain close relations w•th non-governmental 

organizations i•wolved in the promotion and protection of 

human rights. This can mclude organizing joint projects on 

human nghts, joint review of pohc1es affecting human 

rights and jomt venture rn the areas of human rights 

education and traming. It should be stressed that the non

governmental organizations have a particular focus, a 

freedom of movement and flexibility of action which make 

them a vital Information source for human rights 

commission. The "Paris Principles• not only encouraged 

effective cooperation ol the comm1ssion with the non

governmental community but also mandated it thus : 

'In v1ew of the fundamental role played by the non

governmen"l organiZIIIIOns in expanding the work of 

I he naliona' Institutions, develop relations with I he non

govern men· al organizations devoted to protecting and 

promoting human rights , to economoc end socoal 

development, to combating racism, to protect1ng 

part,cutaroy vulnerable groups (especially children, 

22. Supra note t 8, Para 2 ol Part B 

( 
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migrant "'o' ~<ers, relugees, physocally and mentally 

I dosabled persons) or to specoahzed areas."21 

VIII ROLE PLAYED BY THE UNITED NATIONS AND THE 

HIGH COMMISSIONER FOR HUMAN RIGHTS IN THE 

ESTABLIS HMENT AND STRENGTHENING OF 

NATIONAL HUMAN RIGHTS COMMISSION. 

Both the General Assembly and the Comm1ssion on Human 
Rights have recently requested the High Commissioner to 
accord prooroty to the establishment and strengthening of 
national human rights institutions. Such assistance is now 
a major component ol the H•gh CommiSSioner's Technical 
Cooperation Programme and 1s generally financed by 

contributions to the Voluntary Fund for Technical 
Cooperation In the last few years, a large number of 

countries and Institutions, particularly in Africa, Asia and 
Eastern Europe, have been the locus ol techmcal 
cooperation Initiatives in the form of practical advice and 
assistance to those involved in the establishment of now 
human rights commiss1on, or the strengthening of existmg 
ones and ol facilitating 1nternat1onatand regional meetmgs 
of national Institutions. The countries, wh1ch received 
advice, assistance or cooperation, include, itJJJu 6.llJJ., 

Armenia, Bang adesh, Cambodia, Fiji, Georg1a, India, 

Indonesia, Loberia, Latvia, M~lawi, Madagascar, Mauritius, 
Mongolia, Moldova, Nepal, Papua New Guinea, the 
Philippines. Rwanda South Africa, Sri Lanka, Thailand, 
Uganda and Zambia The type of ass1stance provided 
varies from country to country and 1s tailored to specific 

23. ld. Para 7 or Part C. 
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needs. In many of these countries, the High Commissioner 
is consulting and cooperatmg with the UNDP 1n recognition 
of the close relationship between human rights, good 
governance and sustainable development. The High 
Commissioner has also encouraged lhe formulation of 

projects conducled in close cooperation with bilateral 

donors.2• 

Establishment of a Human Righta Commission In 

Bangladesh. 

The 1972 Constitution of Bangladesh provides that it shall 

be a fundamental aim of the State to realise a society in 

which the rue of law, lundamental human rights and 

freedom, equality and justice, political. economic and social, 
will be secured for all cilizens.25 In order to promote and 

protect humar'l rights tn Bangladesh and 1n providing redress 

to victims of violattons quickly, the Government of 

Bangladesh approved in April1995 a project to assess the 
need for the establishmont of a national human nghts 

commission and make recommendations In this regard. 

The prorect ent,tled "Action Research Study on the 

Institutional Development of Human Rights in Banglaoesh" 
(IDHRB) was to begtn in July 1995, but it was delayed due 

to political crtsis in the country. It was revived In March 

1996 when an Agreement was signed between the 

Government and the United Nations Development 

Programme ,UNDP). The IDHRB project, the budget of 

24. Burdektr Brian, and Gallagher, Anne, op ell., 25. 

25. Preambl' to the 1972 Constltuhon ol Bangladesh. 

-~====~=---~----------------
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which was two crore, formally began in July 1996 and was 

scheduled to complete on 31 December 1999. The Mlntstry 

of Law, Justice, and Parliamentary Affairs was to supervise, 

monttor and evaluate the project under the agreement. The 

main object of the project, supported by the UNDP which 

had assisted the establishment of such national tnstitultons 

in a number of countries In the region, was to prepare the 

grounds lor setting up a viable inst1tutional mechanism to 

promote and protect h\Jman nghts : 

"The protect will seek to ftnd out ways and means to butld 

a mechantsm lor protecting and safeguarding human 

nghts as guaranteed under the Constitution ol 

Bangladesh at the grassroots level and to see the 

effective ImplementatiOn of the existing legislation and 

enae1ment~ mentioned (t.e. legiSlation and ordmances 

such as the Dowry Provisions Act of 1980, the Children 

Act of 1974, the Cruelty to Women Ordtnance 1983 

(Deterrent Pun,shmenl) and the Women and Chtldren 

Oppression Act of 1995)20 

A fifleen-member Naltonal Consultative Committee (NCC) 

of the IDHAB project, headed by lhe Minlsler for Law, 

Justice and Parliamentary Affairs and comprtsing of 

members from "government agencies, NGOS and emtnent 

personaltlies·, was eslablished to advise on the project 

26 Inception Report, "Act1on Research Study on the lnstltuttonal 
Development of Human Rights in Bangladesh under UNDP Project 
No BGDI95/00SA Ot/99' (March 1996, Mtntstry of Law, JustiCe 
and Parttamentary Affa irs. Government of Bangladesh) 
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which started functioning in November 1996. Later In 

December 1996, Brian Burdekin, special advisor to the 

Un•ted Nations Hogh Commissioner tor Human Rights, 

visited Bangladesh and met with members of IDHRB and 

the National Consultative Committee. The object of the 

vis•t was to provide assistance in the form of high-level 

consultations conr.erning tho establishment of a National 

Comm1sslon. partoc1pation 1n workshops and facilitating 

contacts with representatives of National Institutions in 

other countnes. Eventually a draft b1ll, for the establishment 

of a Human R1ghts Commission in Bangladesh, was 

prepared by the lnst•tuliOnal Development of Human Rights 

in Bangladesh PrOJects (IDHRB). It was revised three 

times over the period of more than a year"27 after exchanging 

views with human rights actovists, lawyers, journalists, 

local non-governmental organizations and foreign experts 

In an interview will• the Daily Star on 18 November t998, 

the Law. Justice and Parliamentary Affairs Mmastor said, 

"Most of the home work has already been done, I will try to 

move the bill for se:tmg up of the NHRC (National Human 

Rights Commlssiol'l) in any of the next two sessions of 

Parliament."21 E1ght days later on 25 November 1998, he 

sa1d at a discuss•on meetmg organ1zed by the 50th 

Universal Human Rights Decfara\lon Day Observance 

Committee •n Dhaka that "A bill will be placed'" Parliament 

in its next session for establishing a Human Rights 

27 The Daily Slar 1S November 1998. 

28. ld 
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Commission to protect people's nghts .... The Hu'Tian 

Rights Comm.ssion Bill will have some special provisions 

to prevent a'ly government employees from curbing 

people's righlli .... il will be a safeguard for the peop•e to 

enjoy their rights. 021 The Bill has not yet been placed in 

Parliament 

IX. CONCLUSION 

The forego1ng discussion shows that while human nghts 

principles are umversal and standards have been negot1ated 

and accepted at the international level, responsibility lor 

the implementation ol these norms primarily rests at the 

state level. The task ol promoting and protecting human 

rights is primanly a nat1onal one as human rights involve 

relationships among individuals, and between Individuals 

and the states. At the national level, rights can be protected 

through adequate legislation, an independent judiciary 

and the enactment and enforcement of Individual 

sateguards and remedies. But the costly and complex 

procedures of the courts often make them inaccessible to 

the less advantaged persons and groups such as ethnic 

and linguistiC minonties, indigenous populations, refugees 

or women The courts may not be able to deal with certa1n 

types of vrolatlon ol human rights effectively.· The 

establishment of the national human rights comm1ss1on 

may provide easy access lor minority groups and 

disadvantaged people, compared w1th the judicial process 

29. The Dally Star, 26'November 1998 
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and can potent•ally strengthen human rights protection. 

The demonst rable deficiencies of governments, 

constitutional guarantees and often inaccessible court 

systems can be more effectively addressed by a nat1onal 

human rights comm1~sion wtth a mandate and appropriate 

powers to monltorandprotect human rights. The role of the 

commiSSion 1s clearly complementary and 1ts strengthening 

can only enhance the effectiveness of both national and 

international systems for the promotion and protection of 

human rights It is believed that a broadly based 

membership •s the best way to obtain widespread 

community support for the work of the institution. So, the 

compos1tion of the commission should be a pluralistic one 

with representation of human rights ngos, trade unions. 

professional organizations of lawyers, doctors, and 

JOUrnalists, academics, human nghts experts, women, and 

religious and ethnic minorities for its effective functioning. 

In order to resolve complaints concerning violation of 

human rights quickly and effectively, the commission should 

seek amicable settlement through concil iation and 

arbitration w1thout recourse to cumbersome rules of 

procedure and evidence. The commission should be .given 

the power to ecamine .the existing legislation and propose 

bills and make recommendations to ensure that their 

p1ovisions conform to the fundamental principles of human 

rights It shall if necessary, recommend the adoption of 

new legislation in thiS regard 

The educative I promolionary role of the commission should 

be emphasized as it might well be the best way to effectively 
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protect human rights. The support and assistance of non

governmental human rrghts organizations wrth the 

commrssron Is vital for its effective functronlng In order to 

ensure the rndepcndence. autonomy and impartrality of the 

members or ll•e commissron to perform their function, the 

method of their appointment should be fair and transparent, 

the members must have secunty of tenure and there shall 

be guarantee of financial resources for the commission. 

A bill has recently been drafted lor the establishment of a 

human rights commrssion rn Bangladesh whrch may be 

placed rn the Parlrament sometime In 1999 or 2000. The 

whole nation fervently expects that the proposed bill would 

be, if possoble, unanimously passed by the Parliament 

after a due process of proper examination, debate and 

deliberation so that an effective and meaningful commrssron 

could be set up to promote and protect human rights. 
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DEMOCRACY, LAND RIGHTS AND 
POVERTY ALLEVIATION 

Dr. Mizanur Rahman 

'The most beautiful thing to own in the world is land.' 

'Why?' 

'So you can walk on it, Idiot.' 

(Gerard Depardieu, 1991) 

1. INTRODUCTION 

It is diflicult to find a period in the history of mankind when the 

question of Democracy and human rights has had a greater moral 

significance in study and practice than the period from 1948 to 

date. There have been times when the issue of democracy and 

human rights held capital importance in one country or another, 

but never has it attracted such wide attention and unfreezing 

interest throughout the world as at present. 

Even during the period since 1948, major shifts have taken place 

in the attitude of nations and peoples towards the basic aspects 

of democracy and human rights. Whtle some four decades ago, 

the prime concern of human rights law was the implementation of 

the rights of peoples and nations to set! determination, today the . . 
essence of human nghts evolve round the question of protection 

of rights from encroachment by ones own state and r:.Jiers 

belonging to the same community . Obviously then, while in post 

second world war scenario 'human rights' were directed against 

foreign colonial rule, domination and subjugation, today the thrust 

of human rights is directed against the 'internal foes' i.e., the 

tyrant and undemocratic regimes and rulers. Contemporary 
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political developments in many parts of the globe bear testimony 

to this. 

Human rights were fervently pursued when people have suffered 

oppression. On such occas1ons, the cry of the oppressed has 

been for freedom from the sufferings Inflicted on them-or, put 

another way, for v1nd1cation of their rights not to be oppressed 

(S1eghart, 1988). Resentment or struggle agamst foreign 

oppression and domination was presumed to be JUStified ipso 

facto, but under oondi!IOns of self-rule, the only shield that could 

now be used agair,st tyranny and oppression of the state or the 

natrona! government was provided by human rights. Thus human 

rights became the touch stone of protccl!on of Individual's freedom 
and liberty. 

The ambit of human rights has expanded so such thet 11 is no 

longer restricted w1th1n the territorial boundaries of any particular 

nation state, and tt•e status of human nghts in any state is today 

a matter of truly rntemational concern. Thus human rights IS 

transgressing the national front1ors by Interlinking all the members 

of the international community. 

It is intriguing to .notJce that notwithstanding the huge number of 

international instruments on human nghts, the real focus has 

always been on the two covenants of 1966. But then agan, these 

tWo covenants we·q/ are 1nterpreted from different angles. 

Civil and politica r ghts represent 1nd•vidual rights against the 

state and the western approach to human rights focus principally 

on implementation and onlorcement of civil and political nghts. 

These rights of md1viduat, according to the western approach, are 

inalienable and imprescriptible rights impenetrable to state act1on. 

They are essential attributes of every human being by v1rtue ol his 

bemg a human al'd they rise above the state and above all 
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politacal organ1zabons. They are rights and freedoms assertable 

aga1nst the state n order to protect the individual aga1nst state 

action which IS in VIolation of certain basic norms accepted by the 

lnternattonal community as essent1al to civilized existence. They 

arc, as justice Bhagwat1 puts rt. ''individualistic rights" (Bhagwall , 

1995). The western concept of human rights is based on the 

existence of political structures organized on the tradrt1onal 

democraticformull. This formulaaccepls political and ideological 

plUralism and m1.1111party systems. It presupposes electoral 

confronted daim~ tailored by non-d1Scr1m1nation of any kind 

e1ther personal or Ideological. 

However, 1t was soon realized that unless social, economic and 

cultural nghts are made effective, ciVIl and polillcal rights will have 

no mcanmg and they would remain s1mpty lifeless formula w1thout 

reality for the underprivileged segments of the soc1ety. This 

realization came on account of the pressure generated by newly 

independent developing countnes 1nsp1red by the socialist states 

which laid great emphasis on realization of social economic and 

cultural nghts. 

Today, 1t IS un1versally accepted that both sets of rights are vital 

to the existence of the democratiC structure and they are inter1inked 

with each other a1d one cannot eXJst without the other 

The emergence ot Bangladesh in the political map of tho wor1o 1s 

a testament to tl"c manifold virtues of democracy and human 

nghts. For clancy sake, 1t should be Iterated that democracy 

cannot su!Vwe if I uman nghts are not respected and guaranteed 

and contranly, human nghts will remain a nights "dream" If 

democracy does not prevail. Hence they coexist. 
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2. HUMAN DIGNITY NEW DIMENSION OF HUMAN 

RIGHTS 

It seems then, that in modem times, democracy and human rights 

can not be construed as distinct concepts, rather they are 

oorrelat•ves and complementary to each other. However, their 

essence and contents may vary from one historical epoch to 

another Historically. concern lor the protect,on of human lights 

was art1culated at the national or domestic level in accordance 

with the varying notions of changing times. Even 1n national 

sphere prevailing power structures in many countries resisted 

acceptance, beyond the purely metaphysical or philosophical, of 

the very notion of human nghts, the dignity or the human person 

and the humanity of man. Violations occurred and were wide· 

rang1ng In the result great popular upheavals took place and 

gave b1rth to various human rights documents e.g. Magna Carta, 

the French Dedartation of Man and of the Citizen of 1789 

followed by the American Bill of Rights. The Constitution ol 

Bangladesh w1th elaborate list of fundamental rights and 

fundamental principles of state policy is but a modem add1bon to 

the long seies of t"luman rights instruments and Charters. In the 

opan1on of thiS author, the thrust of human nghts generally, and 

specallcaliy in Bangladesh centers round the concept of 'human 

dignity'· a concept ~ich Is not static but dynamic in the sense that 

Its essential components increase in number and volume wath the 

passage of t1me keeping in tune with the demands and necessities 

of the t1me in question. In this sense the Interrelationship among 

human dtgruty, human rights and democracy is very deiicate 

The very core ollhe idea of human nghts is the oonv•ction that 

human d•gmty 1s inviolable and attributed to every man and 
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woman e• .uany Human dog My is bes1 expressed on the strugg e 

tor JUSbce, freedom and equality Freedom of the lndMdual self

determination, setf-actuahzatJon and the equal protection of 
every person are tho clements of the concept of justice. Indeed, 
justice as freedom and equality Is an ideal rather than reahty. But 
it 1s the ideal, which we strive for. It is the ideal of justtce, which 
to strive for is the prime mission of the rule of law state. Freedom 

and equality are the marn 1dea of human nghts : freedom of the 
individual against 6tate and government, freedom as protection 
of the individual by conshtuhon and taw. equality of the individual 
as equal treatment of the law and equal action of state authorit•es 
under the law. 

Prof. Sieghart verv correctly observes that "human nghts taw 
does not treat indiv duals as equal, on the contrary, it treats them 
as so different from one another as to make each of them un1quo 
and lor that very reason ent•tled to the equal respect that is due 
to every unique human being (Sieghart, 1988, P. 10). 

Consequently, 1n tho changed world scenario, principle of non· 
d•scrimination falls to grasp the enttro essence of human rights 
Today, 1t IS submitted that. the single principle that 1s able to reflect 
the philosophy and reality of human rights is the concept of 
preservation of "human diQillty". Human n(tlts today may precisely 
be construed as pro:!servallon of human dignity. 

3. HUMAN DIGNITY- THE ESSENCE OF HUMAN RIGHTS 
AND DEMOCRACY 

It IS suggested that for a bolter comprehension of human rights a 

clear understand•og of the concept of human dignity is 

indospensable The rmportance of the concept of human dignity is 

well exemplifoed by •ts InclUSIOn, 1n the national and international 

bas1c legal texts. lhe Un1vcrsal Declaration of Human R1ghts 
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IUDHR) ment1ons 'dign1ty' twice 1n tis preamble and thnce m the 

articles' Stmilarly, the lnlernatJonal Covenant on EconomiC
Social and Cultural Rights (ICESCR) has also mentioned it twice 
in its preamble a'ld in the article" and the Covenant on Ctvil and 
Political Rtghts (ICCPR) menbons tt twice in its preamble'. 

Despite Its heightened importance a study of the literature in tho 
f1eld reveal an alarming lack of agreement concerning the mean1ng 
of the term 'human dignity·. The term appears to be not yet 
comprehensively understood by the Interested quarters. The 
dictionary meanmg of the term 'dignity' denotes a quality an 
honour, a title, station or diSbnction, of honour • But this meaning 

15 not appl,cable for the great masses of mankind or when we talk 
of the average persons dtgntty. Hence, we need to look elsewhere 
for a purposeful meaning of human dignity. 

Elf'4)haslZing the inviolabdrty of human dignity In Keshavanands 

vs. State of Kers/s'Sikri C.J. observed that the baste structure of 
the lndtan Constitution "is bUilt on the basic foundatiOn, i.e., the 
dtgnity and frceoom of the ind1vidual", which cannot be destroyed 
by any form of amendmen.-

ln Minerva Mtlls Ltd. Vs. Union of India' ~handrachud C.J. satd 
that the dignity of the individual could be preserved only through 

the rights to liberty and equality. 

1. ArtiCles t n and 23, Umve<Sa Declaration o1 Human R.ghts 

2. Articles 10 lnternabonal Covenant on Econom1c, SOcial and Cultural 
Rights. 

3 Prea'llble. ntemat,onal Covenart on Civ1l an1 PorJCal Atghls. 

4 Bla-:ks La" Dict>onary. 51h ed 1989 

s (19731 4 sec 22s: AIR 1973 sc t461 

6 ld ai3G6 

1. (1960) 3 sec 625. li60 A A t098 sc t789 

• 
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In Francis Cora•Je MulliOn Vs. Admm1strator, Union Territory of 

Delhi' the court observed : 

We th1nk that the right to life Includes the right to ~ve 

Wllh human dignity and all that goes along Wllh •1. 

namely the bare necessaries of hie such as adequate 

nutntlon, clothing and shenerover the head and facilities 

for read rg, wnt•ng and expresSing onese,f 111 d1"erse 

IOfT11S freely ll10V1Il9 about and m1xong andcomm111g&ng 

w1th fellow human beings. 

In his dissent in Bachsn Smgh Vs. State of Punjab, Bhagwatl, J. 
turning to the l'ldian Const1tution fouoo that "it Is a human 
document wh1ch respects the digmty of the individual and the 
worth of the hun>an person and directs every organ of the state 
to strive for the fullest development of the personality of every 
Individual. Undo~;btedty .. the enbre thrust of the ConstitutJon is In 
the d~recllon of the development of the full potential of every 
citizen and the nght to hfe along with bas1c human dignity is highly 
prized and cherished"' 

In Neera}8 Chovdhury Vs. State of M.P'0 Bhagwati, J again 

rc1terated . 

It is obv1ous that poverty is a curse inflicted on large 
.masses of people by our malfunctioning SOCIO

eoooom c ;tructure and it has the d•sastrous effect ol 
corrod1ng the social and sapp1ng the moral fibre of 
human bei~g by robbing him of all basic human dignity 
and destroytng In him the h1gher values and the f1ner 

8. (1981) I SeC 608·19 AIR 1981 SC 746 

9. (1982) 3 sec 24, n AIR 1982 sc 1325 

10 (1984) 3 SeC 243. 245. 255: AIR 1984 SC 1099 Supra note 1 a 14, 
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suscept•b••t•es whoch go to make up this wonderful 

crealion of God upon earth, namely man ... 

A dose scrutiny of the above excerpts leads us to believe that, so 

as to be part of the world civilization. whiCh we cta1m to be, human 

d1g01ty should be understood, at least in the followmg three 

senses: 

11) The dignity of the mdivldual can only be preserved if his 

rights to liberty and equality are not mfnnged, this is the 
negative aspect of dignity. 

Iii) The word 'digOity' should be identified with the bare 

necessities of hfe such as adequate nutn!lon, clothing, 

shelter and facil1ties for education. 

iiii) In a more positive sense. the world 'dignity' indudes 

freedom and equality of all citizens, which are the very 

essence of democracy. 

It then appears to be highly lOQJcal that comprehension of the 

concept of 'human dignity' 1n the above mentioned connotations 

guarantees 'the 1ght to 11ve w1th human dignity', and enables to 

·express oncself1n d verse forms'. 

Dignity of a person cannot be guaranteed, lor what is guaranteed 

may be withheld. Dignity, being inherent in a person, is either 

assured or recognaed or respected Thus human d1gnity, be1ng 

an inherent qualrty of every human person, is oommon to all 

civilisations. and.human rights Interpreted in terms of respect (or 

human d1gn1ty can bring together· all nations and peoples 

transgress1ng all borders 

4. HUMAN DIGNITY AND THE CONSTITUTION OF 
BANGLADESH 

Human dign1ty appears to be the cardinal stone In the ConstitutiOn 

of Bangladesh as wen. The preamble to the Constitution declares 

t 
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it to be •a fundamental aim of the stale to realise through the 

democratic process a socialist society, free from exploitation-a 

society in which tt1e rule of law, fundamental human rights and 

freedom, equality and justice, political, economic and social, will 

be assured for all Cllizens."ll is equally noteworthy lhal"democracy 

and socialism meaning economic and social justice" (Art. 8) have 

been proclaimed as fundamental principles of state policy, and 

for this to be attainable the state is obliged to guarantee 

'fundamental human rights and freedoms and respect for the 

d1gn1ty and worth of the human person." (Art. 11 ). The spin! of our 

constitution 1s very clear in that the emancipation of peasants and 

worl<ers i.e. the toiling masses and backward sections of the 

people from all fonns of exploitation (Art. 14) should form the 

essence of our economic and development policy. Ukewise, the 

state bears the primary respoosibility to secure to its citizens "The 

provisions of the basic necessities of life, including food, clothing. 

shelter, education and medical care" (Art. 15). In its pursuit of 

securing for its citizens a life with dignity the state is under 

obligation to "regard the raising of the level of nutrition and the 

improvement of public health as among its primary duties .. ." (Art 

18.1) Probably a more fundamental duty of the state is "to ensure 

equality of opportunity to all citizens" (Art. 18.1 ). The economic 

bias of this obligation becomes explicit if we read the following 

provision from the same art. 19 of the constitution : 

The state shall adopt effective measure to rem6ve 

social and economic inequality before man and man 

and to ensure the equitable distribution of wealth 

among citizens, and of opportunities in order to 

attain a uniform level of economic development 

throughout the Republic. "(emphasis mine- M.A) 

II is in the context of this lnterpreallon of the concept of human 



38 DR MIZANUR RAHMAN 

dignity, that we need to approach the question of land nghts as a 

human right in Bangladesh. 

5. LAND AND LAND RIGHTS 

Total land area of Bangladesh is approximately 35 million acres. 

Of this, two-third is under cultivation. Total availability of land has 

largely been unchanged over the last twenty five years. Per capita 

land availability today is under 20 dec1mals. At the beginning of 

this century, there was one person to each acre of land. Today 

there are five persons to each acre of land and on present 

population growth trends, this could rise to as much as eight 

persons by the end ofthe century, (Rahman, 1995, P. 15). 

Land scarcity and landlessness are integrally linked. The 1983· 
84 Agricultural census reveals that 9% of households own no land 

whatsoever whether homestead or arable. If we add those who 

own homesteads but no arable land then the proportion of 

landless rises to 28% However, the common definition of 

landlessness also includes those who are considered functionally 

landless i.e. those owning up to 50 decimals only. On this latter 

definition total landlessness stands at 56% (Rahman, 1995, 
P.16) 

These statistics ao not appear to be appealing unless they are 

interpreted in the context of deprivation of a huge percentage of 

the total population from access to land, as a means of feeding 

themselves. Neglect of this important economic right i.e. the right· 

to feed oneself, frustrates the realization of the high ideal of the 

constitution ment,oned in the preceding section of this article. 

In econom1c theory, land is a symbol for natural resources. "Land 

to leed oneself' indicates the use that has to be made of natural 

resources· and ol other resources as well : They are there for 

people to feed themselves. For deprived persons access to 
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resources is a f"lalter of life and death. Hence it IS here where 

oppression finds a perfect breedrng ground. Monopolizmg 

resources is a stronghold of oppressron (Kuunnemann, 1997, P. 

16). 

The slogan 'land to feed oneseH' could also be juxtaposed to the 
slogan 'land to gain from'. This 1s a question posed very concretely 

rn most agrarian reforms. Wrll the existing resources be used as 

the basic livelihood for landless peasants, jobless workers and 

future generations- or wrll a different logic dictate rts use lor a 

maxrmum short run return on caprtal invested? The mcreasing 

margrnallsabon of communities, the destruction of the social 

fabric etc. under the current economic paradigm rn the agncultural 

sector pornts to the fundamental importance of the land question 

m the human rights perspctive. 

6. RELEVANT LAWS & ENACTMENTS 

Tho first major attempt in the direction of land reforms was the 

enactment of the East Bengal State Acqursition and Tenancy Act, 

1951 The main proVIsrons of the 1951 Act were three fold: (i) 

abolrllon of all rent-receiving interests, (ii) prohrbrtion of future 

sublettrng of land and (iii) putting a ceiling on land holding per 
family of upto 100 standard bighas (33.33 acres). However, the 

Land Reforms Ordinance, 1984 provides for a second ceiling on 

acqursition of agr cultural land. It says that families owning land 

upto 60 brghas (20 acres) are barred from acqurnng further land 
by purchase, inhentance or otherwrse. A'nother feature of this 

Ordinance rs a bar on eviction from rural homestead, even in the 

process of law, lor non-payment of rent or tax. 

The 1951 legrslation drd not touch the problem of borgadars 
{share _croppers) nor did it regulate the land ownor-borgad<'r 

relationshrp. The absentee landowners loft the cultivation of their 

land to the borgadars, who, because of uncertainty of continuance 
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of their tenure, lacked the necessary Incentive to improve the 

bargadar-operated fonns. (Hussain, 1995, P. 69). 

The State Acquisition and Tenancy Act did not thus solve the 

cardinal problems of the agranan structure. The rural population 

is still faced with "ubiquitous share-cropping, widespread sub 

marginal holdings, acute sub-division and fragmentation, dubious 

land records and peculiar problems associated with the 

management of kt as or char lands" (Hossain, 1995, P. 69). Any 

land reform therefore, must cover the regulation of tenancy rights, 

including those of borgadar share-croppers, measures to tackle 

sub-division and lragementation of hold1ngs, proper land 

management including improvement of crop-yeild. The ObJective 

should be to ach•eve higher living standars, improvement of 

social status and betler opportuni11es for those engaged in 

cultivation so that their human digni1y 1s not compromised. 

The above mentioned 1984 Land Reforms Ordinance attempts to 

provide some protection to borgadars. It stipulates a 'borga

contract' for 5 years and ensures two-third share for a borgadar 

in the crop produced by his own labour, plough, seed, water and 

fertilizer. If, however, seeds and fertilizers are supplied by the 

landowner, he w111 share the crop to the extent of two-third. Full 

implementation of th1s law, however, remains a far cry. 

An analysis of the relevant laws and enactments shows that they 

have not been successful in uprooting the traditional land system 
of Bangladesh in which a dom1nant minority of land holders have 

secure rights to land whereas the majonty in rural areas have 
either tenuous rights to land or no land at all. Those having secure 
rights to land seldom perform labour on it or make investments in 

its Improvement. Instead, they have assigned labour and 
investment functions to actual tillers, who can be ev1cted by the 

superior landholder at will. Within the framework of this system, 
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with ownership and control of land traditionally separated from 

labour and investment, neither the owner nor the tiller of the soil 
has a strong incent1ve to increase productivity. On this basis, 

some authors QUite rightly conclude that"the primary impediment 

to economic progress in Bangladesh in the traditional system of 

relationship of people to the land" (Jannuzi & Peach, 1994, P. 26). 

It is, however. very emphatically submitted that change in the 

traditional agragian structure of Bangladesh IS the sine qua non 
for sustained i'lcreases in the agricultural production within a 

social and economic framework that encourages broad 

participation in economic progress, ensures equality of all citizens 

in all spheres of life and guarantees a status with dignity. Is this 

attainable with1n the framework of even the most successful 

agrarian reforms without considering the question of land 
ownership? 

7. WEST BENGAL EXPERIENCE 

West Bengal Land Reforms Act. 1955 as modified upto 1975 and 

the Rules framed thereafter, has fixed the land-holding ceiling at 
from 2.50 hectares (6.25 acres) to seven hectares (17.50 acres) 

per adult raiyat, depending on the size of the family. The produce 

of land cultivated by a bargadar is to be divided (i) In the proportion 
of 50: 50 if plough, cattle, manure and seeds are supplied by the 

landowner, and (II) in the proportion of 75 : 25 in all other cases . 
The legislation also prov1des that no person would be entitled to 

terminate cuitivation of his land by a bargadar except on very 

stringent grounds. The barga right is now treated as heritable. but 
not transferable. 

In case of more successful stories like in China, North V1etnam, 

Cuba, Japan, Taiwan, North Korea, South Korea, Ethipia etc. 
radical land reform was intenNoven w1th the question of land 

ownership either in a socialist collect1ve model or pro-peasant 
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pro-rural area bou·gousise model (Akas, 1995, P. 69). Whereas 

in the socialtsl col oct1ve model land was taken away from the 

orb1t of private ownership and therefore accelerated the pace of 

establishing an egahtaria~ rural society, the pathfmodel in the 
capitalist countries though was able in curb1ng the existing power 

and societal hierarchy in the rural areas, but could hardly be 

defined to have established totally egalitanan society. Therefore, 

hardly can th•s model be sutted to establiSh asodety, guarantee•ng 

the h,gh ideals of our constitution. It IS submitted that mere 

reforms in the agranan sector without restructuring land ownership 

will not yield desired results. In the opinion of an author on the 

subject 

"By tar the most important outcome of a redistributive land reform 

of the variety frequently advocated in Bangladesh would be the 

destruction {or at east severe limitation} of the rural eli1e and the 

establishment of a small peasant proprietorship dependent on 

the state, that Is on the political and administrative bureaucracy 

thalls ultimately controlled by the urban elite ofthe country .... the 

real ga1ners, whether by des1gn or by default, would be the urban 

elite who control the polttical parties and the bureaucracy, they 

wculd secure a f,rm control over the rural population• (Tashm, 

19~3. P. 369) 

8. LAND RIGHTS & ETHNIC MINORITIES 

The CHT Manua recognizes, expressly or impliedly, a variety of 

rights over land For purposes of convenience, they may be 

divided into two ma1n catogones private rights and common 

rights. By private rights are meant the rights of individuals over a 

clear1y demarcated piCce of land. whether freehold (wtth rights 1n 

perpetuity) or leasehold {with rights for a spectfied penod). 

The common rights are more drthcu1t to def1ne. These common 

.. 

l 



' 

43 DEMOCRACY. W/0 RIGHTS AND POVERTY ALLEII!A '0011 

rights of the ethnrc minorities in the CHT are based upon customs 

and usages that date back to many centuries. Such common 

nghts include inter aha, the rights to jum (Roy, 1995, P. 63). 

At the •ntemational level. multilateral instruments have been 

adopted a1med at recongizing traditional rights of indigenous 

peoples. The most prominent among those Is the Universal 

Declarat•on on the Rights of lnd~genous People drafted by the 
Economic and Social Council of the United Nabons in 1989" 
Anolherlandmarkinstrument IS Convention 107 of the International 

Labour Organization (ILO), 1957. concerning the Protection and 

Integration of Indigenous and other Tribal and Semi-Tribal 

Populabons in Independent Countnes. The Convention 107 has 

been revised and replaced by Convent1on 169 of 1989'2 which 

marks signifiCant development in international law pertaining to 

Indigenous peooles,thelr land rights, including: (a) recognition of 

collective land nghts, (b) rights of ownership and possession etc. 

The ethnic m1nori1ies of the CHT though may not qualify as 

'indigenous' under the law, but easily qualify as tribal people 

under convention 169 (Farooque, 1995, P. 11 0) 

Though the tracitional land right of the ethnic minorities has been 

recognrzed as a 'crucial issue from human rights as well as 

environmental perspectives' (Farooque, 1995, P. 118), flagrant 

VIOlatiOns of this right has been very widely reported'3. One 

source close to the ethnic minoritH!s has put 11 hke this : 

11 See. UN DOC. Elcn. 4/SI.il.4.1988125 arnt EICN 41Siil2/1988124 

12. Bangladesh tS as.g~atory 10 the Convenllon 107but not the ConventiOn 
169 

13 life Is nOI o01s Land and Human Rlghls in the Chittagong H•l Tracts. 
Bangladesh. The Report ol the Chtt11g00g till Tracts Commission. May 
1991 
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"In the plains the ethniC minonlies belonging to at least 
14 group111gs expenence, Ill addition to the common 
and routine abuses. systematic robbing of their land 
and landed property. Communal ownersh1p of land in 
the plains l'l8S ceased to exist. The efforts to save the 
Ad1Vasi/1and from being grabbed or Illegally transferred 

have bee1 suppressed and lim,ted by government 
machmenes and fraudulent practices. Growth of cultural 
ma,ority m areas where the ethnic m1nori118s live, has 
continued togrve impetus tophysteal force and violence 

for grabbhg adiVasi/lancr (Gain, Moral. 1995. P. 46). 

It is believed that the traditional right of common ownership of 
land forms the basis of the 'right to life' guaranteed by the 
Constitution. Moreover, it Is a fundamental pnnciple of state 
policy to "adopt measures to conserve the C(Jitural traditions and 
hentage of the people" (Art. 23). These pnnciples of state policy 
explicitly enshri11e the protection of traditional rights from all forms 
of exploitation arid Interference. The pnnciples are fundamental 
to the governance of Bangladesh and to be taken as a gu1de to 

t11e interpretation of the constitution and all other laws of 
Bangladesh (Art. 8 2). 

9. IN LIUE OF CONCLUSION : LAND RIGHTS & POVERTY 
ALLEVIATION 

In the present day world. democracy and human rights have 
become complimentary to each other. A soc1ety can not claim to 
be democratic il it does not respect human rights and freedoms. 
However. human nghts can not be sa1d to be existing 1f human 
beings are devoid of the 'status of dignity' Poverty itsell is a 
negation of the status of digmty, as is hunger. It has been shown 
elsewhere (Baechler, 1992) that hunger IS a manifestatiOn of the 

violation of the 11ght to land since right to land in essence s1gmfies 

l 
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nghtto land to feed oneself'. Hunger and famine, the antithesis 

of human dignity and human rights, cannot be eradicated without 
revolutionary change In the system of entitlement to land. One 

great economist remarks : "Famrncs, are in fact, best explaoned 

on terms of failures ot entitlement systems' (Sen, 1988, P 61 ) . 

Prof. Amartya Sen prophesies: •tt the goals of relief of hunger and 

poverty are suffociently powerful, then rn would be JUSt right to 

vrolate whatever property rights come in the way" (Sen. 1988 P. 

62). 

125 years ago Kar1 Marx wrote : 

"However, leaving asode the so-<:aned "rights• of 

property, I assert that the economoca. developmeN ol 
socoety, the InCrease of oorrcentra!JOn of people, tne 
very crra.mstanoes that compel the capitalist farmlif to 
apply to agnculture collcctove and organozed labour, 
and to 11ave recourse to machinery and somli3r 
contnva'lces, will more and more render the 
nabonah,ation of land a social necessrty' against 
whoch no amount of talk about the nghts of property 
can be 01 ar>y avaor. (Marx. 1977. P. 288). 

At the International Congress of Brussels in 1888, Caesar De 
Pacpe said: 

·small prrvate property in land Is doomed by the vcrdrct 

of science, large land property by that of just lea. There 

remains then but one anernative. The soU must become 

the property of rural assocoahons or the property of the 

whofa n.~tion. The future Y.11 decide that quastoon." 
(Marl<, 1977, P. 290). 

To th~ Marx added that the social movement woll 'cad to thiS 
decision that the land can but be owned by the natoon rtsclt. 

~---------------------------------------------------------=====~ 
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Unless the land qvest10n IS treated In th1s perspcctJve. there is 

every reason to be pessnn1stic about poverty alleviabon as much 

as 1t is dependant on tho land rights. Even Prof. Rohman Sobhan 

seems to be no exccpt1on. He writes : 

"T~sruralpoverty.underemloymentandlandlessness 

are hkety !o rema10 with us and be subject to erosion 

only 10 sor-1e of the fastest -grow1ng of the newly 
1nduslriallzlng countnes. For !he rest. we will have to 

address ou· attention 10 the dynamiCS of peasant 

mobi~andsoaa:transformatlonlfwearetoseek 

answers to the hopes of eredoeating rural poverty • 

(Sobhan, 1993, P. 138). 

Prof. Sobhan's reference to peasant mobilization end social 

transfonnation Is the d1sguised expressiOn of what Marx had 

mentioned as so.~al movement some 125 years ago. II the 

disease has properly been diagnosisod, w~l we not go for its 

cure? 
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WOMEN'S RIGHTS UNDER MUSLIM FA.MILY 
LAW WITH PARTICULAR REFERENCE TO 

CUSTODY AND GUARDIANSHIP 

Dr. Taallma Monaoor 

The Muslim law recognises that a mother Is of all persons 

most des1rable to have the custody of a small ch1ld, so that 
proper care and attent1on can be g1ven to hlm.2 There is no 
Quranlc verse fixing the age limit of custody of children and 
no evidence from the practice ot tho prophet is recorded. 
But in the moral sphere 1t 1s specified m the Quran that the 
mother should breast-teed her olfspring for two whole 
years. 3 This moral injunction implies 1n the ethical sense 
that the custody in the first mstance belongs to the mother.• 
The Hanafi school entrusts the mother to have custody of 
her daughter Uf'til she attams puberty and of her son till he 

is 7 years of age, while the shafi and Maliki school entitle 

1. ThiS article is a part of the research on lslam1c Law lor PhD I rom 
Umversily of London in 1994 For this art1cle women's rights is 
cons1lered as nghls of women under Mushm law; tor general 
view see Monsoor. Tasllma : Rights of Bangladeshi Women m 
lntcmational And Municrpaf Law. In VI Dhaka Unrverslly Stud1es. 
Part-F. (June 1995). 

2 RahMan, A. f. M Abdur lnslllutes of Mussa/man law. A treat1se 
on persona/law accordmg to the Hanaflle school. 210 (Calcutta. 
19071 

3. Tho Quran. Sura 11·223. 

4. Rahman A F M Abdur op Cit 719 (1907). 
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the mother to have custody of a female child until her 
marriage.• 

The right of the mother to the custody of her children 
continues even when she is divorced by the father of her 

children, but she forfeits the right in certain circumstances 
if she marries a person not related to the minor within the 

prohibited degrees•; 11 she resides, during the subsistence 
of the marriage at a distance from the father's place of 
residence, if she neglects her children or fails to take care 

; if she leads an immoral life e.g. if she is a prostitute7 or by 
c>,ange of religion.8 There is another rule of Islamic law that 
the basis of custodianship is the welfare of the minor, 
hence if the Court thinks that in the fact and circumstances 
of the case shows that it will be for the welfare of the minor 
to be placed under the custody of the mother even if she 
marries a person not related to the minor within the 
prohibited degrees it will be in accord with the Islamic 
principles. elf the mother forfeits her right it devolves upon 

5. For details see Tyabji, Falz Badruddin: Mus11m law. 216 (4th ed. 
1968); Rahman 718(1907); Fyzee, Asaf A. A . outlint~s of 
Muhammadan law 33 (4th ed. New Delhi 1974). 

6. The Court's of Pakistan have held that this is not an invariable rule 
as it does not have Quramc basis, Mohd. Bashir v Ghulam Fatima 
PLO L"ah. 73 (1953); Amar llahi v Rashida Akhtar PLO Lah.412 
( t955). For details see Hodkinson, Keith) : Muslim Family Law; 
313 (London 1984). 

7 For more details see Fyzee op. Cit . 199 (1974) 

8. Rahman A F. M. Abdur Op. Cit., 211 (1907) 

9. See for details Rahman, Tanzit·ur : A code ol Muslim Personal 
Law. 744·745 (Karachi,1978). 

• 
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her nearest female relation until the father is legally 
ent1tled.10 

In case the mother Is not alive or not capable or is absent 

the custody of a boy below 7 and a girl below puberty goes 
to the other female relations of the child. They are m order 
of pnority ; mothers mother, how high soever ; father's 
mother, how high soever ; lull sister , utenne s1ster ; 

consanguine sister; full sister's daughter; uterine sister's 
daughter, consanguine SISter's daughter; maternal aunt In 
like order as sister ; paternal aunt in like order as sister. 
Failing the above female relatives the custody ot the child 
then passes to the males The father is among them first in 

order of prionty and failing him the paternal relations in 
order of pnonty are the nearest paternal grandfather; full 
brother ; consanguine brother ; lull brother's son; 
consanguine brother's son ; lull brother of the lather; 
consanguine brother of the father; son of father's lull 
brother; son of father's consanguine brother. In case of a 
son above the age of seven and a girl who has reached the 
age of puberty the custody belongs to the father and the 

paternal relat ons in order of priority. In class1cal Islamic 
law father is recognized as the legal as well as natural 
guardian of the person and property of the minor.'' 

Custody and guardianship of person also mcludes the right . 
and duty to act as the guardian of the marriage of the 
minor. However, under the Child Marriage Restraint Act of 

10 Rahman A.F.M. Abdur, op. Cit. 2i2 (1907): TyabJI, Falz 
Badrudd.n, 217 (1968). 

11 Hodkmson Keith, op. Cit., 313 (1984). 
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1929 the guardians will be given punishment and penalty 
for marrymg sol"eone under the me rriageable age. The 
Iitie of the Act itself indicates its lacunae, as it suggests 
restraint of child 'llarrtage and not its prevention or abolition 
Pcnalt.ies and punishments were provided for the ma.e 
who is over 21" years and marries a girl under 14 years 
(which has been later on extended upto 18 years), but they 
were lement an<l discretionary 

The parents or guard1ans who promote, permit or fail to 
prevent such a marnage are also pun1shed. But where the 
guardian or pare 'It Is a woman, she shall be exempted from 
punishment of Imprisonment, but only a tine shall be 
imposed [section 6(1) and section 12). This milder pcna•ty 
is a concession to women by the leg•slature indicating 
paternalistic attitudes in a soc1ety wh1ch does not recognise 
equality of the sexes. As a tool in tho hands of some male 
relations, wome'l are not the principal offenders and so are 
not pun1shed. '3 Th1s is a form of positive dlscnminallon 
which shows that the law also recognises women as the 
weaker sex. 

More important s the issue of validity of a child marriage. 
Although the parents or guardians or the bndegroom may 
be pumshed there Is nothing in the Act to invalidate a ch1ld 
marriage. " The significance of the Act, however, was that 

12. The Mvsltm Fsmtly Laws Ordmsncs 1961 (under seclion 12 and 

13) later redJced lhe age l.mit of males to be penalised for 
contracling a c~•ld mar• •age from 21 years 10 18 years. 

13 Sas1n, L.S. : rhe Chtld Marnage Restraint Act, 1929 28, (4th ed. 

Allahabad, 1988). 

14. Mahmood, Tah1r : rhe Muslim law ol lndt8 52 (3rd ed. Allahabad 
1987) 
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11 ra1sed the rr 1n1 mum ages for mamage for girls to 18 years 

and lor boys to 21 years and crlmtnalised violations 

The Shana permits the marriage contracted by the 

guardians of 'he minor with the option that the minor can 

repudiate it ,.,hen they have puberty which is regarded as 

the option of puberty or Khtyar-ul-bulugh. Preference for 

marriage guardianship is given to the father, then to paternal 

grand father then other agnatic rela tions and then ftnally to 

mother and other maternal relations." There Is a consensus 

of opinion that a guardian must be prudent, major and a 

Muslim. In no way accordmg to sharia can an Insane or 

minor be the guardian of any minor." 

EVOLUTION OF THE LAW : 

The Muslim law and statutory evolution regarding custody 

and guardianship is being discussed here to comprehend 

the present position of the law. 

In the Indian subcontinent, after the minor attains the 

spec1fied age, the custody of the mother immediately 

becomes illegal. The refusal ol the mother to hand over the 

children to the father would amount to removal of the ward 

from the custody of their rightfUl guardian under section 25 
of the Guard·ans and Wards Act ol t 890." 

There are th·ee types of Guardians of the property of the . 

minor First is the legal guardian and the lather In default 

his executor in whose default the father's father and 1n 

15. HodKtnson Keith op. Ctt. 314 (1984). 

16 Sea for details Rahman Tanztl·ur 168 {1978}. 

17 Mst Zebu v Mlf8J Gul PLO Pesh 77 ( I 952). 
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11 ralsod the mm1mu11' ages lor marriage for g1rts to 18 years 
and tor boys to 21 years and crimlnallsed violations 

The Shana permits the marriage contracted by the 
guardians of he minor with the option that the minor can 
repudiate 11 when they have puberty whoch IS regarded as 
the opt1on of puberty or Khiysr-u/-bulugh. Preference for 

marriage gua rd1anship 1s given to the lather, then to paternal 
grand father then other agnatic relations and then finally to 
mother and other maternal relallons.'5 There is a consensus 
of opinion that a guardian must be prudent, major and a 

Muslim. In no way accordmg to sharia can an insane or 
minor be the guardian of any mmor.'8 

EVOLUTION OF THE LAW : 

Tho Muslim law and statutory evolution regarding custody 
and guardianship is being discussed here to comprehend 
the present position of the law. 

In the lnd1an subcontinent, after the mmor attains the 
specified age, the custody of the mother immediately 
becomes Illegal. The re fusal of the mother to hand over the 
children to the father would amount to removal of tho ward 
from the custody of their rightful guardian under sect1on 25 
of the Guardll;~ns and Wards Act of 1890 17 

There are three types of Guardians of the property of the 
minor. First is the legal guardian and the father In default 

his executor in whose default the father's father and in 

15. Hod~onson Keilh op C•t 314 (1984). 

16 See for delails Rahman Tanzol·ur 188 (1978). 

17 Mst Zebu v M1ra1 Gu/ PLD Pesh 77 ( 1952). 
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whose default t'le lather's father's executor are the legal 
guardian. It was held in a leading case•• that the mother 
has no power to alienate the property of the minor as she 
IS not the legal guardian of the Minor. Falling the above the 
second category of guardians are those appomted by the 

Court. The Court may appoint a guardian of a mmor under 
sect1on 17 of the Guardians and Wards Act of 1890. Under 
section 17(1) in appomtong or declaring the guardian of a 
minor the court shall be guided by the law to which the 
minor 1s subjected and this appears in the circumstances 

to be for the welfare of the minor. Welfare of the mmor is 
the dominant consideration and the rules only try to give 

effect to what IS mmor's welfare under Muslim law. 
Moreover, in considenng what will be the welfare of the 
monor, the court shall have regard under section 17(2) the 
age, sex and mllgion of the minor, the character and 
capacity of the proposed guardian and h1s nearness of kin 
to the m1nor, the wishes of a deceased parent and any 
eKishng or prev1nus relations of the proposed guardian 
w1th the mmor or his property Sect1on 17(3) states that if 
the minor is old enough to form an intelligent preference. 
the court may co•,sider that preference. It was held In the 

case of Mst. Jol~tua Khatun v Amina Bibi ''that the judge 
may appo1nt tile mother or some other person as such 
guardian. Finally the last category are the De-facto 
guardoans who ilave voluntanly placed homself in charge of 
the person and property of the minor. The De-facto 

gua rdlans are only custodian of the property and does not 

18 Imam Sandi v Mutsadd1 481A 73 (1918). 

19 62 CWN 357 (1957) 
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have any nght to alienate or transfer the property of the 

minor. 

In the Pakistan~ period a Commission on Marriage and 
Family Laws was established on 4th August 1955 to find 

solutions of different family law issues.20 The Commission 
on Marriage and Family Laws argued that it is admissible 
to propose changes and modifications in the matter of 
custody of minor children, as the divme origin or the 
practice of the Prophet did not fix any age limit and some 
of the Muslim jurists have expressed the v1ew that the 

matter of age limit in this respect is an open question.2' 

The critic of the Commission cited a hadith on which the 
Hanafi law of custody is based. 22 It orders children to 
observe prayers at the age of seven, making it obligatory 
for the father to start religious education of his children 
when they attain the age of seven. Hence, he can take over 
custody of the children at that age.23 However, the mother 
is entitled to the custody of a female child, according to the 
dessenting note, not only up to the age of pu!>erty but up to 
the time of her marriage.•• Other traditional writers did not 

take recourse to the modificatioPI of the legal age but were 
in favour of the theory of the welfare of the child and cited 

20. The Marriage and Fam1ly Laws Commission Report. The Gazette 
of Pakistan. t 197 (20 June, t 956). 

21 . ld. at 1219. 

22. On 30 July 1956, a dissenting note by Maulana Ehteshamul Huq 
was published in the Gazette of Pakistan. 

23. ld. 811601. 

24. /d. 
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illustrations where the mother was grven custody when rt 
was in tho best tntercsts of the chrld ... 

Under Hanafr law a mother can only be the legal guard ran 
of a minor's property at the death of the father, the paternal 
grandfather or tllei r executors, provided she is appointed 
by the court or the father or the paternal grandfather. By 
strictly following the prrnciple of legal guardianship after 

the death of the father, the property is often not properly 
protected. 21 

The Commission suggested that in the absence of the 
father the Famrly Court should be able to appornt the 
mother for the protection and management of the minor's 
property " The critic was emphasising that only if there is 
no trustworthy mate guardran should the property of the 
mrnor be grven to the mother.28 After considerable delay, 
the martial law government under Ayub Khan was bold 
enough to adopt many recommendations of the 
Commission. In March 1961 it promulgated the Muslim 
Family Lsws Orc:Jinance, against strong opposition by the 

ulems, who regarded it as totally un-tslamic.20 However, 

25 lslahr, Amrn Ahsan : 'Marriage Commission Report X'rayed' rn 
Ahmad, Khurshid (ed.) : Marriaf}f Commission report X'rayed. 
220 (Karachr, 1959) 

26 Supra note 20. 1221. 

27. ld. 

28. Supra Note 22, 1602 

29 See tor delarrs lslahl Amin Ahsan 33·34 (1 959); Mahmood, Tahir 
. Mushm persona/law: Role of the state in lh9/ndran subcontinent. 
16!>-166 (1st ed New Delhr. 1977). 

==== 

• 



I 

J 

57 WOMEN'S RIGHTS UNOER MUSLIM FAMILY LAW 

the Mus!Jm Faml'y Laws Ordinance of 1961 fell short of the 
needs and expectat1ons of women's organizations and 
other social reformers who aspired for the better legal 
protection of women. The Ordinance did ignore some of 
the important Issues crucial to women, such as custody of 
children, khu/d1vorce and past maintenance for women, as 

had been recommended by the all Pakistan Women's 
Association. 30 

JUDICIARY AND THE LAW : 

Trad1t1onally, the right of guardianship of children is always 
vested In the father.l> The JUdiciary in Bangladesh is not 

giving enlightened judgements 1n cases of guardianship. 
They are ma1nlf following the conservative line of 
Interpretation of not recognising a woman as a natural 
guardian of her children. But the cases on custody In 
Bangladesh protect women more, as they exhibit mothers' 

rights of custody of young children as almost an absolute 
right Enlightened pronouncements in the cases of custody 
of young children have encouraged mothers to claim 
custody beyond the conventional limitations relying on 
arguments about the welfare of the child. The modern 
trend of judgements started, In fact, from the Pakistani 
penod. 

30. Recommendgtfon of Family Laws Ordmance 1961 All Pakistan 
Women's Association (APWA). (lahore, 1961). 

31. Anderson, J.N.O : 'The Eclipse ol the Patnarchal Family in 
Contemporary Islamic law', in Family Law In Asia and Africa. 222 

(London 1968) 
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In the case of Mst. Fahmida Begum v Habib Ahmed, 3• it had 
been held that the courts m Pakistan can ignore the rules 
in textbooks on Muslim law, since there was no Quranlc or 
traditional text on the po1nt. Further on, the court concluded 
that 11 would be permissible to depart from the rules stated 
in those textbooks if on the facts of a given case its 
application was against the welfare of the minor."' There 
are many JUJgements supporting th1s cla1m of departing 
from trad1t1o'1al Muslim law as stated In the textbooks, as 
the rules propounded in different textbooks on the Issue 
are not unilorm.3• 

The cases of custody shows that the judiciary m Bangladesh 
is dec1ding t'le Issue on the paramount consideration of the 
welfare of the minor. In Md Abu Baker S1ddique v S.M.A 
Baker and others, •• on the strength of precedents on the 
Pakistani period, the Appellate Dlvis1on ruled, 

It is true that, accordong to Hanafi school, father os 
entotled to the hizanat or custody of the son over 7 

years of age. Indisputably, thiS rule Is the recogmt1on 
of the pnma facie cta1m of the father to the custody of 
the so•• who has reached 7 years of age, but this rule 
which s found neither in the Ouran nor Sunnah would 
not se'lm to have any claim to Immutability so that it 
cannot be departed from, even If corcumstances 
justofted such departure. u 

32 20 DLR WP 254 (1968). 

33. ld at 257. 

34 See for example Zohra Begum v Lilli/ Ahmed Mohawar 17 DLR 
WP 134 1965). 

35 38 DLR AD 106 (1986) 

36. ld. at 1 4 
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It was further he~d in the above case that the welfare of the 
minor was assumed to be the determining factor wh1ch the 
court regards as 'paramount consideration', even though 
the opinion o( well -known jurists may not be followed. 
Thus, the rules of custody propounded in Hanaf1 law may 
be departed from m permissible circumstances, in 

consideration of I he minor's welfare. In the above case, the 
mother was preferred to be the guardian of the minor. The 
facts of the case were that the mother, being a doctor, was 
considered better suited to look after the minor than the 

father, especially in view of the illness of the minor. The 
Appellate Division conclusively determined that, 

Facts as mentioned above clearly point out that the 
well are of the boy requires that h1s custody should be 
g•ven to the mother or that she should be appo.nted 
88 h1s guardian. , 

But this Is only a rare case where a woman as a specific 
individual was recognised as having the right to custody 
when her own aoihty and interest to help the ch1ld was 
greater than that of her husband. Th1s was probably, not a 

plan of the father to get rid of a handicapped child, using 
the convenient fact that the mother was a doctor ; actually, 
the mother wanted to have custody of the child Recently 
Appellate D1vis1on in the case of Abdur Razzaq Vs. Mst. 
Jahanara Begum• held that divorced mother is entitled to 

custody of her minor daughter aged about 16 years in 
preference to the father considering the welfare of the girl 

37. I d. at 11 s. 

36 BLD (AD) 163 (1996) 
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and her willingness to live with the mother. In the case of 
Romans Afrin Vs. Fakir Ashrafuddin Ahmecfl' it has also 
been held that Muslim mother has absolute right against 
the father over the manor children's guardianshop till she 
remarries. 

Generally, the socio-economoc conditions of women have 
the effect of not favouring their cases and the preconceoved 

odea remains that women are unable to maintain their 
children. It os a fact that the primary legal responsobility to 
maintaon the child remains with the father and the issue is 
only the care and control of the person and property of the 
child. The image that a mother os unable to maintain the 

child os sustamed perhaps to protect men's own patriarchal 
interest. 

Some tomes the traditional rule has been restated and given 
a patriarchal interpretation to deprive women of their rights. 

In the custody case of Gulfam v Gszala Parvin and others, 40 

the Family Court decoded that although the monor son had 
not arrived at the predetermoned age of 7 years, the custody 
of the boy should go to the father because the mother had 
remarned The court, on the other hand, emphasised that 
the father's remarriage dod not affect the issue of appointing 
him as the custodian of the· minor boy even at this tender 

age. The co4rt relied on the book of PV!ushm law by Gazi 
Shamsur Rahrran," which reflects orthodox concepts. 

39 BLD 487 (1996) 

40 Family Sui! No. 45 1992 (unrepooted). 

41 . Rahman, Gazl Shamsur : Psnbarlk Adslot Adhadllsh. 62 (Dha<a 
1978). 
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This judgement seems to reflect an inclination towards 
orthodox Muslim law. But, in fact the judgement does not 
follow Muslim law, as otherwise it would have given custody 
of tho small chi d to the nearest female relation of tho 
mother. Thus, the classical orthodoxy Is being reinterpreted 
somotrmes to take away tho already granted rights of 
women 

It Is an established fact that a mother is normally seen as 
better qualified to care for the child in his or her tender 
years and that committing the custody to her is of advantage 
to the chrld.'2 But, in Dr. Rashiduddin Ahmed v Dr. 
Quamarunnahar Ahmed,'2 the High Court considered it to 

be in the bestrnterests of the children to place them in the 
intenm custody of their father whrle the issue was finally 
settled in the lov.er court. The Hrgh Court decided on the 
ground that the father had been taking care of the children 
for nearly a year while their mother was In England. To put 
the children In the custody of the mother now would upset 
their settled lives " But the qucstron remains whether it is 
for the paramount consideratron of the welfare of the 

chrldren to deprive them of the care of their mother or 
whether the courts are actually taking advantage of the 

modem doctrine of the chrld's welfare to deprive women of 
the already very rrmited rights granted to them. Thus, it is 

42 Rahrmullah Ch. udhury v Mrs S/Jyeda Helal/ Begum 20 Dl A 
1 (1968j. S&t- AI SyedAmeer: II Mahommed8nlaw. 293(Calculla, 
1917). 

<43 30 DLA 208·211 (1978). 

44. ld. 81 210 
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very easy for the judiciary to depnve women of thcor rights 
by the doctrine of 'best interests of the child' whore there 
are no firm criteria to evaluate what are those interests. 

The situation seems, however, favourable in the lower 

courts as reflected in the four unreported custody cases 
collected from the Family Courts of Dhaka city. A mother Is 
usually goven custody of the child during his or her Infancy 
or tender age 1n accordance with Muslim law.•s Moreover, 
in the lower court, i.e. Family Court, there is a case where 

a mother is also given custody of minors even above the1r 
tender years. ~This seems to reflect sensitisatlon of the 
JUdiciary to give more nghts to women. There os also an 
unreported case m which the mere application of the 
traditional law os described as a breakthrough. In Abu/ 

Basher v Md. Ufazuddln, ., the facts and circumstances of 
the. case were that the father of the mmor boy was staying 
abroad and the mmor had been born and brought up in his 

maternal grandfather's house in the care of the maternal 

grandmother, even whole his mother was alive. Considering 
these facts and circumstances, the court granted the 

maternal grandmother custody of the boy up to the 

predetermined age ot 7 years. The court reasoned that the 

welfare of the boy was of paramount Importance. But the 

court did not mdocate that they were in fact only following 

45. Mst. Noorjahan '(hanam v A. T.M. Mamoonur Rashrd, Family Suot 
No 96, 1992 (unrepOft&d). 

46. Sy9d Nvrvl Haq v Anjvman Ara B11gum. Family Suit No. 106, 1989 
(unreported). 

47 Family Suot No. IS, 1991 (unreported). 



-
' c:t 

63 WOMEN'S RIGHTS UNDER llUSLIM FAMILY LAW 

Muslim law, where the maternal grandmother substitutes 

the position of the mother in the tender years of the child. 

In other cases of guardianship, the courts are deciding the 

1ssue on the predetermined norms of Islamic law, I.e. 

giving paramount 1mportance to the right of the father. In 

the case of Akhtsr Jshsn Tsniya v The State, 48 the Court 

decided that the mother's guardianship was lost by 
operation of law as soon as she remarried another person 

who was not related to the mmor girl within the prohib1ted 

degree or who was a stranger. •• In the absence of the 

father, the guard1anship of the child devolves to the 

grandfather and the mother Is not entitled to be the 
guardian.50 Thus, even when there are some cases of 

custody where mothers are g1ven custody of the children 

above the pre determined age, the guardianship of the 
property of the minor Is retained according to the traditional 

conception of Muslim law.5' 

In Rehsnuddin v Azizun Nahar, 52 the High Court Division of 

the Supreme Court agreed with the decision of the District 
Judge in this case : 

48. BLO 281 (t9b6). 

49. ld. at 283 

50. Syed Nurul Haq v Anjuman Ars Begum, Famoly Suit No. 106, 1989 
(unreported). 

51. ld. 

52. 33 OLR 139 ( 1981). 



64 DR. TASLIMA MONSOOR 

The learned District Judge has found that although 
the appellant was the natural guardian under the 
Muslim law, the mother in I acts and circumstances of 

the case -..as entitled to be appointed as the 
guardian." 

The District Judge had ascertained at the first instance that 

the facts and circumstances of the case reveal that the 

mother was not treated well by her in-laws and apprehended 

that the minor boy would also be treated in the same 

manner. On appeal the H1gh Court agreed that the mother 

should be entitled to be appointed guardian but did not 

allow her to be guardian on the ground that she, bemg 

young (26 years) , might remarry and sent the case back to 

decide the issue afresh. 

The cases, except a few unusual ones, suggest that the 

father's guardiarlship of the property of the minor is 

dominant. Patnarchal attitudes toward women are clearly 

evident here, in particular the belief that the interests of the 

minor will suffer at the hands of the mother, or the common 

notion that mothers cannot maintain the property of the 

minor prevails. This is another way to subjugate women by 

undermining their credibility. However, as we saw, in some 

rare cases mothers were appointed guardian of the1r 

children with reference to their best interests. These 

mothers, as specific individuals, were given recognised 

rights in guardianship cases when the1r own ability to help 

53. ld. at 140. 
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the child was greater than that of the father.5' The financial 
position of the mother is considered by the court, whereas 
the primary responsibility of maintenance under the Islamic 
law lies with the father. Thus, the patriarchal ideal generally 
survives. In cases of guardianship and males are, in 
particular, regarded as the natural guardian of the property 
of the minor. 

The welfare doctrine should be given paramount 
consideration in all cases of custody and guardianship of 
the minors. The judges while taking into account the well
being of the minor must use their Insights as It might be 
different in unlike circumstances but the welfare of the 
child must outweigh all other considerations. Sometimes 
mother's custodianship with a stranger husband is for the 
welfare of the child than others or mothers guardianship of 
the minor is better than others who want to live on child's 
property or to draw benefits out of him.•• 

54. A reported example Is Md. Abu Baker Sidclique v S.M.A. Bakar 
ancl others. 38 DLR Ad 106 (1986). 

55. See for details Rahman Tanzil·ur, 745 (1978). 
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REVISITING INTERNATIONAL HUMAN 
RIGHTS LAW 

Dr. Sumaiya Khair 

1.0 INTRODUCTION 

The term 'human rrghts' refers to a wide range of inherent 
and inalrenable rights. which all Individuals have, 
irrespective of their race. colour. sex.language, political or 
other opinion, birth or other status. Human rights are 
distinct from other roghts in two aspects : firstly , human 

rights cannot be acquired, transferred or disposed of by 
any act or incident and as such. they rnhere universally in 
all human beings by virtue of their humanity alone and 
secondly, their primary correlative dulles rest on publiC 
authorities of states and not on individuals.' 

Human rights, at the onitrat stage, comprised marnly of the 
struggle for people 's right to life and liberty. Subsequently 

concepts and horizons of human rights have undergone a 
vast transformatoon and acquired altogether different and 
new dimensrons. Concern of the contemporary world over 
various aspects of human life has expanded the scope of 

human rights. Human rrghts have now achieved greater 
plurality and have become more comprehensive and refined 
in their application. These rights, whrch are sanctioned by 

international legal standards and recognised as such by 
the global comm~;nity, now include all such rights that are 

t. Siegl'lart. Paul, The lnternatJonal Law on Human Rights, 17 
(Oxford. 1984). 
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essential lor secunng human survival, secunty and dignity 

2.0 AN OVERVIEW OF THE DEVELOPMENT OF HUMAN 
RIGHTS LAW 

The concept of human rights can be traced from the 
archaic Greek theory on natural law, I.e. a law higher than 

state laws, which declared that individuals were entitled to 
certatn invtolable and tmmufablc rights by virtue ot thetr 
humanity.2 Frorr the classical penod through the Middle 

ages and the late Renaissance thts concept found 
expression tn the scholarly exerc1ses of Bodin and Jean 
Jacques Rousseau of France, Grotlus of Italy, Vattel, John 
Locke and Blackstone of England and Kart Marx of Germany 
who maintained that all persons were entitled to cer tatn 

natural rights by reason of their humanity. 

The idea of human rights developed, to a large extent, as 
a consequence of the struggles of man against lnjusttces 
committed by tyrannical governments. Revolutionary 
leaders, man attempt to restnct the arbitrary applicatron of 
government po~er, set forth certain basrc rights for citizens 
in charters, bills or declarations. For example, the Magna 

Carta (1215), a treaty of peace between King John of 
England and wealthy landowners was desrgned to protect 
barons from unfarr taxallon by the king. The Magna Carta, 

2 Cicero. a Roman jurist speaks about lhe development of certam 
tnahenabte rights of ind•vtduals around 200·300 BC by the Greek 
Stoics •n an attempt to thwart the d•sorder and tyranny of the 
Hellenistic world. For more see Szabo, lmre, Hislorlcal Foundat•on 
of Human Rights and Subsequent Development' 1n Karel Vasak 
(ed.). · ThtJ fntema~onl!l Ormensrons of Human Rrghls. 11·12 

(Paris 1982) 
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many of the provisions of whtch wore later extended to the 
common man, was followed by two more human rights 
documents : the petition of Rights 1628 and the Bill of 
Rights 1689. both of whtch gave more power to the 
Parliament aJ'Id the Courts by hmittng the king's power. 

The English Bill of Rights had a tremendous impact on 
Amencan revolutionary movements and was instrumental 

In evolving the Vtrgtnta Declaratton 1776 and the Declaration 
of Independence 1776. The French, likewise, adopted the 
Declaration or the Rights of Man and of the Citizen in 1789 
which pronounced the cessatton of feudal rule in the cause 
of universal human nghts and thereby marked the beginning 

of a new era. Both the Americans and the French included 
the human rights catalogues in their wntten constttuhons 
which took t"e place ol divine or natural law and were, 
therefore supreme over everything else.3 

While the English, American and French treaties prlmanly 
concentrated on people's civil and political rights, tl was 
the soctalist and MarxtSl revolutions in the early 20th 

century whtcl- advocated lor economic, social and cultural 
rights. The f rst Soviet Constitution of 1918 embodied 
economic. social and cultural rights in an effort to ensure 
that civil and political nghts are fully realised. This, in 

essence, was indicative ol the fact that civil and p!)litical 
freedoms cannot be isolated from economic, social and 
culturat rights. 

Traditionally tnternattonal law purported to exclude the 

3. Sleghart PaUl. The Lawful Rights of Mankind An Introduction to 
the lnternartonal Legal Code of Human Rights, 29 (Oxford 1985) 
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applicat1on of international human rights law 1n domestic 

junsd1ct1on of states. This in essence, denied other states 
within the International community the right to Intervene on 

behalf of mdividuals. By the nineteenth century the doctr•ne 

of' human1tanan interventions' by other states •n cases 

where a state committed atroc1t1es against its own subjects 

was mvoked.' This provided exceptions to the rule that 

human nghts were matters entirely Within the domestic 

junsd1ct1on of s:ates with no scope of outside interference. 

These included the anti-slavery movements of the 

mnotcenth and early twentieth centuries wh1ch resulted in 

the adopt1on of the Slavery Convention of 1926 ; early 

mternationa concern over the treatment of Jews in Russia 
and Armemans in Turkey , the inclusion in certain post 

World War I treat1es estab 1Sh1ng new states In Eastern 

Europe of provisions protecting minonty nghts Within these 

newly created states ; the protectiOn of industnal worker's 

nghts by the ILO and so on .5 Human nghts therefore , were 
no longer •ndependent from international scrut1ny and 

sanction, the ' ·ternat1onal commur'llly having both a right 
nnd responsib1 1ty to pro•est and seek redress lor violat1ons 

or numan nghts.• In other words. the post World War II 

development h human nghts law was premised on the 

4 S1eghart, oo c11., 13 ('9641 

5 Han~um . Hu sl . Gu•da '" lnremallonal Human Rights PtiJCIICII. S 
tlond, n, 1984). 

6 Coller, Irwin 'luman A1gh1s as a ._lo<lam Tool ol Revolution· , 1n 
Mahoneys Kathleen E and Pau , Human R1ghts m the Twenty
Firs! Cenrury A Gleba Chal•enge, 12 (Dordrecht et al , 1993). 
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internationalization of human rights and the humanization 

of nternationallaw' .' 

3.0 POST WORLD WAR II INITIATIVE : THE UN CHARTER 

In general the pri"lctples of customary international law of 

the ttme addressed only the situatton of 'some' people 

ins1de a state and that too, where such concern was 

constdered proper tn a system of autonomous States 

Therefore. whtlo tntltatlves were being undertaken to protect 

rights of spec1flc categories of people. e.g. religious 

minorities. concern tor 'man' as a human being began to 

crystallise during and alter World War II. The atrocities 

committed against mankind during the World War II by 

fasctst states (Ita I~. Germany) convinced the nations of the 

world that the protection of Individual f reedoms could not 

be left to the s1ngu ar discretion of states. The end of World 

War II marked the beg1nntng of a campatgn for the protection 

of human rights and dignity as a means of ensuring endunng 

peace within the International communtty. This, in fact. 

became the principal purpose of the new Un•ted Nat1ons 

Organisation. Delegates met in San Franc1sco in 1945 and 

d rew up the f1rst international Charter promoltng the 

universal respect tor and observance of human rights and 

fundamental freedoms for all without distinction as to race. 

sex. language or religion'.9 

7 ld at 11 

8. Henkin, Lou•s 'Jn·ernational Law· Politics. Values and F'unct1ons', 

In Steiner He~r~ v and Alston. Ph1liped lnternolttonal Human 
Rtghts In Contexr Law, PolitiCS and Mor11is 114 (Oxford, 1996) 

9. Art. 55 (c) Unttecl Nat1ons Charter. 
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It was the UN Charter that farst gave a formal and decasive 
meaning to t"e human rights movement that began after 
World War II. Its references to 'human rights' though 
oblique, are nevertheless significant. However, while the 
Charter encourages the promotaon of human nghts and 
stresses on states pledging themselves to achaeve to 

purposes, its provisions are not clear about obl igations.'o 
Devoid of a definition or a catalogue of what constitutes 
human rights, the UN Charter lacks an adequate legal 
machinery to assure the effective implementation of its 

provisions' .11 

3.1 UN Organs on Human Rights 

Although many organs or bodies within the UN deal with 
human rights ssues, the activaties of some of these bodies 
concentrate mainly on the promotion and protection of 
human rights Thei e include : 

i. The General Assembly : 

Resolutaons declaring human rights standards (as in a 

human rights document) or condemning violations of human 
rights are adopted at the General Assembly. Peace-keeping 
efforts are also undertaken by the General Assembly in 
respect of act.Jal breach or threat to breach of peace within 

nations. 

ii. The Economic and Social Council (ECOSOC) : 

Havmg a general jurisdiction over matters of human r·ghts 

10. Steiner and Alston . op. cit. 119. 

11 . Said, Abdu1 Aziz, 'Pursuing Human Dignity', in Said, Abdul Azaz 
(ed.), Human Rights and World Order, 3 (New York el at., 1978) 
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rhis organ is responsible for monotonng the overall human 
·ights scenano n states and has the power to take 1n1t1at1vos 
in adopting resolutoons on economic, social and cultural 
rights. 

iii. The UN Commission on Human Rights : 

Co mprising 54 member states the Human Rights 
Commossion of the UN, an intergovernmental body, has 
three distinct functions : 

a Standard Settjng : The commission is respons•ble for 
drafting human ·ights conventoons, treaties and declarations 
before they are placed before the General Assembly for 
adoption. 

b. Promotional Actlylt!es : The Commission, undertakes 
specialised trarnrng programmes and conferences on 
human rrghts issues on an attempt to promote awareness 

and knowledge on human rights. 

c. Enforcement: The Commission follows set procedures 

for considering and condemning, where necessary, 
breaches of huMan rights by states. The procedures include 
Resolutions 1235 and 1503 

Resolution 1235 enables the Commission to appo1nt 

special rapper eurs. envoys, representatives or workrng 
groups to expl( re areas of human nghts violations Within· 
states and examine, in detail, whether there is any 
consistent pat1ern of such VIOlation. South Africa and 

Cuba, for example, have, for many years been studied by 
a working group. Reports of lhese groups often result in a 
reso lution condemning atrocit ies by states. 

Resolution 1503 Authorises confidential examrnat1on of 



74 OR SUMAIYA KHAIR 

commun•catio'ls from 1nd1viduats" and NGOs on situations 
which appea1 to reveal a consistent pattern ot gross 
violat1ons of human nghts'. This procedure Involves the 
entire hierarchy of the UN's human rights organs, i.e the 
General Assembly, ECOSOC, the Sub-Commission on 
Prevention of Discrimination and Protection of Minorities. u 

Apart from the above procedures the Comm•ssion also 

undertakes the •denhficalion and rev•ew, through working 

groups or rapporteurs, of specific human rights problems 

(for examp e, cases of arbitrary executions, 

o1sappearances) throughout the world and receives penod1c 

reports 1n that regard. 

iv. The Sub-Commission on Prevention of 
Discrimination and Protection of Minorities : 

Established by the Human Rights Commission, the Sub

Commission on the Prevention of Discrimination and 

Protection of Minori ties is composed of experts in the•r 

individual capacity and functions under Resolution 1503. 

Although it is subordinate to the Human Rights Commission 
'its independent character permits it to follow an approach 

diHerent from that of the parent Commission. It conducts 

studies on pre btems and issues of human rights and assists 

12 1ndi•idual compiamts are also poss,ble under the Opllonal Protocol 

to me tnternallonal Covenant on Civil and Political A•ghls 

13. For more on Resolution 1503 see Shellon, Dinah L., 'Individual 

Complamt Machinery under the UMed Nalions 1503 Procedure 
and 1ne ~ t1onat Protocol lo ·rho lnlernabona' Covenanl on C•v•l 
and Pol t1c.JI Righls', In Hannum Hursl (ed.), op.cll., 59·73. 
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the Commission in the drafting of standard setting 

instruments on human rights. 

3.2 Standard Setting Instruments on Human Rights 

The modern international law making process is premised 

on the adoption of a declaration or resolution by an inter

governmental forum, as in the General Assembly of the 

UN, which 1s followed by attempts to convert its principles 

into binding treaties thereby creating obligations in 

international law lor states which become parties to them. 

Th1s is negotiated in the same Inter-governmental forum. 

These treaties specify particular obligations of State Parties 

in respect of human rights and fundamental freedoms of 

persons within their jurisdiction and set up procedures for 

monitoring, supervision and application of the provisions. 

Although the UN Charter imposes general obligations on 

member states to respect and promote human rights, more 

specific international human rights obligations have been 

established through a series of UN sponsored human 

rights treaties. These standard setting instruments of the 

UN consist of key human rights conventions, resolutions 

and declarations of the General Assembly. These 

instruments include I LO conventions that protect economic 

and social rights. The human rights conventions and 

declarations are largely aspiralional which are not in 

themselves binding in law. 

3.2 .1 The Universal Declaration o f Human Rights 1948 

The adoption of the Declaration of Human Rights in 1948 

was one of the major achievements of the UN in respect of 
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international human rights. The Declaration of Human 

R1ghts, which is neither a treaty nor a convention but 

merely a proclamation, is the first international instrument 

which set a common standard of achievement for people's 

and all nations' and gave a concrete definition and shape 

to the concept of human rights. It Is founded on the 

philosophy that all human beings are born free and equal 

in dignity and rights based on principles of equality and 

non-discrimination in the enjoyment of human rights and 

fundamental freedoms (Articles 1 and 2). Articles 3-21 

broadly contain civil and political rights- rights to life, 

liberty, properly, fair trial , freedom of expression, 

association and freedom from torture and so on. While 

articles 22-27 incorporate economic, social and cultural 

rights, articles 28-30 recognise that everyone is entitled to 

social and international order within which human rights 

can be fully real sed. 

Although the Declaration lacks binding force, its influence 

is apparent in a great number of national constitutions, 

municipal legislation and decisions of national and 

international courts; in fact, the Declaration has become a 

permanent and universal point of reference for all peoples 

for the cause of human rights." 

3.2.2 International Covenants on Civil and Political 
Rights and on Economic, Social and Cultural Rights 

1966 

14. Bari, Ershadul M., 'International Concern for the Promotion and 
Protect1on of Human Rights, II The Dhaka University Studies, Part 
F, 35 (June 1991 ). 
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The principle~ of the Declaration of Human Righls which 
lacked bindmg force were transformed into legally binding 
norms through the Convenants on C1v11 and Political Rights 
and on Econom1c, Social and Cultural Rights. These 
Covenants provide protection for specific rights and 
freedoms without discrimination and proclaim the rights of 
people to self determination. 

The Covenant on Civil and Political R1ghts recognises tho 
nght of every person to life, liberty, security; to privacy; to 
freedom from torture and cruel, mhuman and degradmg 
treatment; to freedom from slavery; freedom of thought, 
expression and rehg1on; to peaceful assembly and 

association, to 1mmun1ty from arbitrary arrest and detention 
and to a fair trial and so forth. 

The Optional Protocol to the Covenant on Civil and Political 
Rights empowers individuals, who feel that their rights 

have been VIOlated, to appeal directly to the United Nations 

for redress. In 1989 the General Assembly adopted and 

opened for s1gnature the second Optional Protocol to the 
International Covenant on civil and Political Rights aimed 

at abolishing the practice of death penalties. The Protocol 

binds States Part1es not to carry out executions within their 

JUrisdictton Tl'ts is intended to enhance the right to life and 
human dignity 

The Covenant on Economic, Social and Cultural Rights 

recognises the right to work and employment; to fair wages; 
to unionise; to adequale standards of living and social 

secunty; to food, shelter, health, education and participation 
in cultural life. 

Despite having a common goal to gtve binding lorm to 
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nghts proclaimed by tho Universal Declaration of Human 

Rights, the Covenants have d1fferent obllgat1ons. The 
Covenant on C'vll and Political Rights 1mposes an absolute 

obligation on state parties to respect and ensure the rights 

of Individuals within their junsdiction and take 1eg1slative 

and other measures for implementation. The Covenant on 

Econom1c, Social and Cultural Rights Is essentially 

promotional oy nature and is more concerned with 

stlpulatmg objectives rather than measures for 
•mplementallon. 

The two Covenants also differ m respect of Implementation 

mechanisms Wh1ie the Covenant on Econom1c, Social and 

Cultural R1ghts offers no prov1s1ons for interpretation and 
application the Covenant on Civil and Political Rights has 

competence to consider communications by one state 

party regarding the violation of human rights by another 

state party 

3.2.3 Other Human Rights Instruments 

The process of standard setting by the UN has been 

carried furthc• by drafting and adopting Conventions and 

Declarations in spec•alised areas Some of the other 

prominent UN standard settmg instruments on human rights 

include: 

i. The Genoc1de Convention 1948 

i1. The Convention lor the Suppression of Traffic in 
Persons 1nd for tho Exploitation of tho Prostitution of 

Others 1949 

111. The ILO Convent1on on the Right to Organise and 
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Collective Bargaming (no.98) 1949 

iv. The Refugee Convention 1951 

v. The 1926 Slavery Convention as Amended and the 

Supplementary Convention on the Abolit1on of Slavery, 

the Slave Trade, and Institutional Practices Srm1lar to 

Slavery 1956 

vi. Conventior Against Racial Discrimination 1966 

vii. Convention on lhe Elimination of All Forms of 
Dlscrim1nat1on Against Women 1979 

v1ii. Declaration on the Elimination of Religious 
Drscriminat•on t 981 

ix. Torture Convention 1984 

x Declaration on the Right to Development 1986 

XI. Convention on the Rights of the Child 1989 

xii. Convention on the Rights of M1grant Workers 1990 

xiii. Declaration on the Rights of Minorities 1992 

The enforcement of the obligations arrsing from the above 
mentioned human rights documents depends on a 
committee set liP to receive indivrdual communications 

C!ling breach of human rrghts and investig~te and examine 
perrodlc state reports on the overall human rrghts situation 
of a state. In no case however, can a sta te wh1ch is in 
breach of rts treaty obligations be legally bound by any 

ruling of the concerned comm1ttee 

3.3 Ratification, Accession, Reservatio ns 

When an internal onal treaty is adopted it is formally opened 
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for Signature by the permanent representatives on behall 
of their respective governments Signing a document 
however does not Imply that governments are bound by lt. 
Ratification of a treaty consists of a formal ceremony 
whereby solemn confirmations to be bound by its texts are 

exchanged by the parties. Since ratification of a document 
may Involve changes 1n the States' domestic laws, it is 
common for negotiating governments to consult with 
parliamentary representatives to gauge the opinion of their 

people. 

Where new 61ates are created which have had no part in 

negotiating with the texts of treaties already 1n force, the 

process of ratification Is a lillie diHerent. Since ratification 

involves the conflrmmg of something that has already 

taken place through someone else, new states, in order to 

avoid technicalities, must accede to such a treaty Instead 

of ratifying 1t. The procedure for both ratification and 

access1on is the same-an instrument of ratification/ 

accession must be depos•ted with the appropriate 

depository (usually the Secretary General of the concerned 

inter-governmental organisation) Once the document is 

depos1ted the negotiating governments become bound by 

11s texts. 

Although many nations, under the pressures ol the 
international community, have modified their domestic laws 
to conform to international obligations, others have not yet 
fully accepted these obligatiOns under international human 
rights law. Governments of developing states demonstrate 
a degree of reluctance to engage actively In dialogues on 
human rights, espec1ally at the mternationallevel. Although 
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the record of ratification may not be the best indicator of a 
country's status regard•ng human nghts, it Is nevertheless 
significant in providing some guidelines. The chief rationale 
behind non-ratification of many International instruments 
is the existence within domestic law of machinery upholding 
the fundamental rights of cltizens.u For example, although 
Bangladesh have not ratified many international 
conventions, the Constitutional obligation to enforce 

fundamental rights reinforces the state's responsibility to 
protect people from breach of human rights. As such it is 
common for the government to argue that since the 
fundamental rights enshrined in the Bangladesh 
Constitution are in themselves reflective of international 
human rights standards, It Is illog1cal to ratity add1tional 
mternational hl.lman rights treaties. However, despite having 
constitutions replete with references to human rights, wide 
gaps between legal declarations and ideology often succeed 

15. Since the adoption of the Universal Declaration ol Human Rights 

'" t 948. national conshtuhons that have been enacted and 
promulgated have incorporated a separate chapter on c•tilen's 
lundamenta• nghts. See the Cons!ltutlons of lnd1a 1949, of Pakistan 

1956 and then In 1962, of Mataya 1949, ol Nigeria 1959, ol 
Bangladesh 1972 in Choudhury, Z.l., 'lntroduc•ng Human R1ghts 

: Concept and Practice' in Patwari, M I. (ed.), International Review 
of Humanism and Human Rights. 50 ( 1992). 

Also see references to the more modern Constitutions of the 
Republic of Cuba Clechoslovakia '" Esp1el1, GrosH. 'The Evolving 
Concept ol Human Rights : Western, Soc1at1st and Third World 

Approaches In Ramcharan, B. G. (ed ). Human Rights : Thirty 
YeatS Aller the Umversal Declaratien, 58 (The Hague et at., 
1979). 
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in superseding human nghts. 

Where a ratifying state has difficulties m accepting a 
human nghts treaty in 1ts entirety, it has the option of 

making a formal reservation to the treaty, specifymg the 

particular provtsion, which is unacceptable, and giving 

reasons why. Unless tho reservation affects the core of the 

treaty, the other states usually have no difficulty in 

accepting!. 

3.3.1. Enforcement of Human Rights 

Composed mainly of widely accepted substantive norms 

and mternationahsed standard sottmg procedures. the 

international human rights Instruments are pnmarily 

promotional in their nature and hence lack any real 

enforceability The scope for international Implementation 

of human righ•s norms 1s limited as human rights are often 

deemed to be a national and not an international issue. In 

the name of mamtainlng national sovereignty states often 

refuse to be subjected to internattonal scrutmy with regard 

to human rights practices, particularly because it would 

entatl expostng violators who would then be removed from 

power. 

The concept of state sovereignty, ho~ever, has undergone 

a change in recent t1mes. While according to earlter not1ons, 
state sovereignty was violated when outside forces 
occupied and .mposed their will on people, the more modern 
approach accepts that national sovereignty is violated 
when intern a. usurpers of power w1eld authority agamst the 
wishes of the people. While protection of sovereignty Is still 
of paramount concern, the object of such protection hes, 

r 

• 
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not in the power base of a tyrant ruler but, in the contmuing 

capacity of a population to freely express the or choices. •G 

The non-enforcement or international human rights is often 

the result of calculated political decisions. As Donnelly 

points out : 

In the absence of a power capable or compelling 

compliance, states participate in or increase their 

commitment to in ternatoonal regimes more or less 

voluntaril y. Barrong extraordonary circumstances, 

states participate in an onternational regime only to 

achieve national objectives in an environment ol 

perceived international mterdependence ... states 

woll relinquish authority only to obtain a significant 

benefit beyond the reach ot separate national action 

or to avood bearing a major burden." 

In other words, procedures of international human rights 

regime rest promarily on underlying political perceptions or 

interest and interdependence among states. 

II is often argued that UN resolutions, which are merely 

recommendat ions to member states, do not have any law 

making effect and as such, are not ipso facto binding on 

states. While this is true in particular ci rcumstances, it is 

necessary tc_> regard such resolutoons as vehicles lo_r the 

16. Reisman, Michael, 'Sovereignty and Human Righ ts in 
Contemporary lnternatoonal Law' on Steiner and Alston (eds.), op. 
cit., 159 (1996). 

17. Donnelly, Jack, 'International Human Rights: A Regime Analysis' 
in Steoner, Henry J. And Alston, Philip (eds.) , ld at 451. 
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expression of state practice which prov1de evidence relevant 

to the formation of rules of customary of general 
international law.•e 

4.0 Cultural Relativity and Human Rights 

One of the intense debates in the human rights movement 
Involves the 'universal' or 'relative· character, related to 
the absolute or 'contingent' character, of the rights 

declared.'' 

Universalists claim that international human rights must be 
the same everywhere. It has been observed that lawyers 
are inclined to speak of the 'international human rights 
systems' as though they were a single system 'based upon 
sound and essentially unchallenged foundations, apply1ng 
a reasonably clear, coherent and internally cons1stent set 
of norms .20 This tacks reason as many basic rights are 
often 1mplemented through culturally influenced forms as 
each culture IS a part of the personality of the people that 
1t represents which leads to the understandrng that no two 

cultures are the same. 

18. Brownlie, tan 'The Human Right to Development', Human Rights 
Unit Occasional Paper, Human A1ghls in Development Serres 14 

(London, 1989). 

19 'Comment on I he Unrversallst Relativist Debate' m Steiner Henry 
J and Alston Phdip (eds.) op. ell., 192 (1996). 

20. See Alston, Philip. 'The Nature ol lnternat10na Human Rights 
D scourse: The case of the "New· Human Rights'. paper presented 
at the Confer~nce at Odord UnrverSity· An lnterdrsclplinary lnqurry 
Into the Content and Value of lh6 So-Called New Human Rights, 
7 (1987). 
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It is often questioned whether the imposition of 'human 
rights' as envisaged in the West essentially constitutes a 
'form of intellectual, political, or legal neo-colonialism or 
neo-imperialism' 2 ' According to relativ ists the 
universalisation of human nghts succeeds in destroying 
the diversity of cultures thereby creating a homogenised 
world. The relat vist approach sees each state as espousing 

its own conception of what human rights entail as a social 
institution based upon its cultural preferences and political 
ideology .22 While societies in the West regard human rights 
as being essentially individualistic, adversanal, justiciable, 
and inalienable, other traditions, where moral values, 
including human rights, are relative to the cultural contest 

in which they ar1se, may not necessarily encompass any of 
these characteristics. A great majonty of developing 
nations, for example, maintain that solutions to basic 
problems of food, shelter, health and education and the 
lack political and administrative stability, have priority over 
the question of formal human rights which are an unknown 
quantity for many of the ignorant and impoverished masses 
living therein. 

However while there may be difficulties In the universal 
application of human rights norms, the exercise of discretion 

by states in interpreting the meaning of 'rights' may have 
adverse consequences on the people. Where governments 
are known to be primary violators of human rights, it would 

21. Sieghart, op. cil., t5 (1984). 

22. Donoho, Douglas lee. 'Relativism Versus Unoversa11sm 1n Human 
Rights : The Search for Meaningful Standards ', XXVII Stanford 
Journal of International Law, 354 (1989). 
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be irrational to empower them to determme and interpret 

righ ts o f the people. This would also obligate the 

International community to maintain a degree of lndlfforonce 

towards human rights VIOla tions by states, which, ,n 

essence, would destroy the collecti ve effort of the 

International community to promote and protect human 

nghts. Moreover, 

Restncting mternatoonel human rights to those 

accepted by prevaoling perceptions of the values and 

norms of the major cultural traditions of the world 

would not only hmot these roghts and reduce their 

scope. but also exclude extremely vital rights. 

Therefore the expanding the area and quality of 

agreement among the cultural trado toons of the world 

may be necessary to provide the foundatoon for the 

widest poss1ble range and scope of human rights.*' 

Despite prevalent cultural d1versit1es, people of all societies 

share a common culture of fundamental values, interests 

and concerns which can be utilised to broaden the universal 

consensus on the promotion and protection of human 

rights. 

5.0 Third Generation Solidarity Rights 

The concept of human rights hav e undergone 

tranformatoons not only in respect of its application but also 

23 An·Ni ·;m. Abdullah• Ahmed, 'Towards a Cross·Cul1ura Approach 
to Dehnmg lnt<~rnatoonal Slandards ol Human Rights 1n An·Na·lm, 
Abdullahi A~med (ed.), Human Rights in Cross·Cultural 
Perspectives. A Quest for Consensus. 21 (Philadelphia, 1992) 
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its contont. In Ncent years there has been a strong support 
wilhm the mternai!Onal community for the development of 
third generation· human rights, a concept popularalised by 
Karel Vasak •ormerly UNESCO's Legal Adviser. It is 
contended that the first and second generation rights, i.e 
civil and political rights and econom1c, soctal and cultural 

rights respectively lack sufltcient flexibtlity and dynamtsm 
to be able to respond to present day situations. In the 
circumslances there ts need to identify and acknowledge 
new and more or less homogenous demands, the realisat,on 
of which depe'1ds largely on solidarity." These rlghls 
include the right to development, the right to peach, the 

nght to a healthy environment, the nght to benefit from the 
common heritage of mankind and the right to humanitanan 
assistance and so on. These are people's collective rights. 

Among the vanous third generation rights the Right of 
Development and the Right to Self-Determination of Peoples 

are of particular significance. These are explored briefly tn 
order to gain an understanding of the third generation 

rights in their proper perspecttves : 

i . The Right to Development 

The right to development is premtsed on the baste rdea that 

indivtdual states should be able to control and develop 

their own economtes in their own ways. The concept of the 

right to developt"""ent has gained considerable prominence 
stnce the first UN World Conference on Human Rights was 

24. Alston, Phtlip, '" ThtrdGenaration ol Solidarity Rights· Progressive 
Development or Obfuscatton of fnlernaliOnal Human Rights Law?', 
XXXII Northern Ireland Reports. 307 (1982). 
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held in Tehran in 1968. It was first recognised by the UN 

Commission on Human Rights whtch was later aHirmed by 

General Assembty in the 1986 Declaration on the Right to 

Development 

The Declaralton recognises thai the nght to development 

is an inalienable human right inhering In both individuals 

and peoples. Thts right which is a corollary of people s right 

to self-determtnalion, reinforces the exerctse by peoples 

lhe right to sovereignty over thetr natural wealth and 

resources. Art1c e 2(3) of the Declaration provides that. 

States have the nght and the duty to lormulale 

appropriate national developmenl polictes that atm at 

the constant improvement ol the wellbeing of lhe 

entire poputation and of all individuals, on the basis 

of their actove, free and meaninglul parttctpation In 

developmel'lt and tn the lairdlstnbutton of the beneftts 

resulting therefrom. 

Article 8 further adds : 

States should undertake, at the national tevel. all 

necessary measure~ tor the realisation of the right to 

developmenl and shall ensure, inter alia, equality of 

opportunity tor all on their access to basic resources, 

educatio~. health servtces, lood, housing, 

employment and lhe laor dtstnbution of tncome 

Ellecttve measures should be undertaken to ensure 
that womeo· have an active role on the development 

process. Appropriate economic and social relorms 

should be made with a view to eradtcatong all soctal 

injustices. 
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Therefore participation of the people .n deciding their own 
lifestyles and 'n defimng the goals of development is 
central to the understanding and realisation of the right to 
development. 

The chief motivation beh.nd the right to development was 
the need to enhance the implementation of existing human 
roghts standards and to stress the interdependence ot civil 

and poht1cal rights on the one hand, and economic and 
social nghts on the other; the eth1cal quantities behind the 
thinking .nclude:d the international duty of solidarity for 
development, economic interdependence and the 
maintenance of peace.•• 

li. The Right to Self Determlnetlon 

In the past the international community has been reluctant 

to acknowledge and accept the concept of sell· 

determination. The emergence of modern international 
human rights law has altered the somewhat sacrosanct 

1mage of states Under the new regime of human rights 

states are no onger exempt from challenge if they 

fundamentally fa11 to live up to their commitments. Since a 

state is under a basic obligation to protect the life and the 
physical integrity of Its citizens, the persecution of specifiC 

groups of the population by oppressive state machinery 

destroys the basis of loyalty of those groups to rema.n 
under the JUnsd•ction of that state. Self determ.natlon 

refers to the right of the people to govern themselves and 

to control their own destiny; the relations hop between self 

determmation and human rights hum anises the former and 

25. Brownlie, tan, QC, op. Col 22 (1989). 
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1ends to the lat·er a powerful metalangauge to harness the 
totaltty of popular aspiralions.2<l 

Since clatms by groups seeking self-determination are 

deemed as undermlmng the stability and integrity of a 

state, the concept has been greatly dtsputed from 

jurisprudential and practical perspectives. Nevertheless, 

such nghts have been recognised in resolutions of the 
United Nattons General Assembly. Following the World 

War II, the Un1ted Nations developed the concept of self

determinatiOn This appears In Arttcles 1 and 55 of the UN 

charter The purpose of the UN, as laid out in Article 1, 

Includes the development of friendly relattons among 

nations based on respect for the principle of equal nghts 
and self determtnation of peoples'. Article 55 of the UN 

Charter spea~s about conditions of stability and well-being 

which arc necessary for peaceful and friendly relations 
among nattons based on respect for the principle of equal 

rights and self determination of peoples'. The nght of self 

determinat1on was strengthened by the 1960 Declaration 

of the General Assembly on the Granting of Independence 
to Colonial Countries and Peoples. Resolution 1514 states 

that 'all peoptes have the nght to self determination; by 

virtue of that •ight they may freely determine thetr political 

status and freely pursue then economic; social and cultural 

development' Resolution 1541 (XV) stresses independence 

as the principal means through whtch self-determination is 

26. Thornber'). Patnck, 'The Pr1nc1ple of Self-OetenmnahOn' •. owe, 

Vaughan and Warbnck, Colin (eds.). The United NBtlons and the 
Principles of lntemat1onal Law t:ssays tn Memory of Michael 
Akehurst, Routledge, 193 (London et al., 1994). 

• 
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Implemented and demands in paragraph 5 that 

tmmedoate steps shall be taken, on Trust and Self 
Governo11g Territories or all other territories which 
have not yet attained Independence, to transfer all 
powers to the peoples of those territoroes. without 
any condolions or reservations. 

Apart from tt-e UN Charter and the General Assembly 
Resolutions, reference to the right of self-determination 
also appears in both tha1966 Covenants on Human Rights. 
The parameters of the concept of self-determination were 
extended with the Declaration on Friendly Relations and 
Co-operation Among States in Accordance with the Charter 
of the United Nations as adopted by the General Assembly 
in 1970. The Declaration required the umversal application 
of the principle of self-determination and acknowledged 
that 'emergence into any political status, freely determoned 
by a people, constituted a mode of implementing the nght 
of self determination'. ~7 The perceived right to sell
determination therefore encompasses principles of human 
rights, territoroal sovereignty, recognition and statehood. 
The extent to which these principles are applied sets the 
parameters of the right to sell-determination. 21 

While supporters of third generation rights find 1t necessary 
to incorporate such rights in ordor to respond to growing 
global Interdependence. the concept of thi rd generation 

human rights hu not escaped critique. Alston, for example. 

po1nts out that 

27. Batlslich . .,aro1a. 'The Rights to Self-Oetermonatlon and 
International Law·, VII Auckland Universoty Lsw Revoew, 1020·21 
(1995). 

28. ld., at 1023 
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1n a field where understanding of ex1stlng 
lnternallonal norms Is poor, the further 
•sophistication• Introduced by the concept of third 
generation solidarity nghts seems mora likely to 
confuse and complicate than to enlighten and 

clarify" 

He adds: 

The resort to generational term.notogy In order to 
develop 11ew rights implies that the bast human nghts 
response to new needs and changing circumstances 
is the for'l'lulallon of addotional nghts as part of a n&w 
generation, rather than the progressive development 
of existi11g nghts. As a result. a Pandora's Box of 
'new' rog~ts is opened up, many of which m1ght 
otherwise have been accommodated Within the 
existing range of human rights ... If a degree of 
precn~oon as to their content and meaning is to be 
retained, discussions of such rights should be rooted 
firmly on tt~ese provisions rather than being placed in 
the vague context of new nghts. The latter approach 
. . . encourageQ by the concept on generations, 
serves only to diminish the standong of existing roghts 
and to sow seeds of doubt as to exactly which nghts 
ere recognised by the International community and 

whiCh are not.• 

6.0 Conclusion 

Despite the rap1d development of human rights law over 
the years, gross VIOlations of human nghls continue to 

29. Alston, Philip, op.cit., 319 (1982) 

30. ld., at 317 318 
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occur In nations across the world where there has been 
little progress m achieving universal respect for human 
dignity. The protection and promotion of human rights in a 
world rate with human rights violations are a difficult task, 
particularly s1nce the implementation of international human 
rights law depends largely on the wilt of the nations. In the 
face of relentless pressure of poverty, increasing 
population. resource depletion, economic instability and 
environmental degradation, 1t is only organised res1stance 
to opp~ession that can const1tute absolute guarantee of 
human rights. Setting standards alone is hardly sufficient 
-there 1s a greater need to ensure that the commitments 
entered into are fulfilled. It is unrealistic to pretend that 
lnternatoonal human raghts law can produce immed1ate and 
mag1cal changes In human conditions w1thout increasing 
the willingness of state parties to address human raghts 
issues fairly and on their own merits. It Is actual 
Implementation that needs to be addressed m order to 
reduce tho scale of human rights violations all over the 
world. Although the respect, promotion and protection of 
human rights presuppose an idea, which is deemed 
unalterable on account of Inherent human digmty, the 
concept of hurran rights, of their relationship with poht1cal 
and socio-economic factors, their limitations and forms of 
enforcement w II surely evolve and change with lime.'' As 
such, 1ncreased efforts to strengthen advot:acy, monitoring, 
supervision, d1ssemination and enforcement of human 
rights at the inst1tutional, nat1onal, reg1onal and international 
levels are esse'ltial if human freedom and digmty are to be 
ensured. 

31. Esp,ell op.cr... 64 (1979). 
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THE EFFECTIVENESS OF ILO SUPERVISION 
RELATING TO INTERNATIONAL LABOUR 

STANDARDS ON FREEDOM OF 
ASSOCIATION IN BANGLADESH 

Dr. Borhan Uddin Khan 

Human rights are not separate part of the act1vit1es of the 

International Labour Organisation (hereinafter referred to 

as ILO), but lie at the very heart of 1ts objectives. Most ILO 

Conventions and Recommendations concern the promotion 

and protection of human rights In a broader perspective. 

Having been In the vanguard of efforts to ensure the 

lnternat1ona• protection of human nghts, the ILO's system 

of supervision 1s concerned not only w1th the implementation 

of standards, but also has more general significance for 

the protection of human rights as a whole. 

The ILO system for the supervis1on of Conventions and 

consideration of complaints is often c1ted as a model for 

other systems lor ensuring protection of human nghts. But 

il is not easy to assess the effectiveness of such a system. 

The relationship of cause and effect 1n this area is difficult 

to measure and not always apparent. However, the ILO 

Itself has undertaken studies of the impact of I LO 

supervision In global perspectJve' and others have carried 

1. See. ILO, The Impact of lnternal•onal Labour ConventiOns and 
Rerommendal•ons (Geneva, 1976). 

-
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out similar examinations.• While these studies may be 
lacking in p;ecise conclusions, they have nevertheless led 
to the general vrew that I LO supervision of implementation 
of the Convel'lions in general has been relatively 
successful. We will however, in this paper, assess how this 
supervision has been effective in the context of Bangladesh 
in relation to the Conventions on freedom of association. 

In the present paper, the expression freedom of association' 
refers to the rights of workers and employers to organise 
for the defence of their occupational interests as are 
understood by the various Conventions on freedom of 
association adopted by the IL0.3 In particular, it will be 
used to refer to the rights and freedoms that are guaranteed 

by the Freedom of Association and Protection of the Right 
to Organise Convention, 1948 (NO. 87) and the Right to 
Organise and Collective Bargaining Convention, 1949 (No. 

98). Thus, the expression will be taken in its broad sense, 
which means it will not only include the right to set up 
associations but also a number of other rights without 
which the right to organise would lose much of its meaning 
e.g. the right of associations to organise therr adminrstration 
and activities freely. It is not suggested that Conventions 
Nos. 87 and 98 are exhaustive of the concept of freedom 

2 See, Haas, E B., Human Rights and International Action : The 
Case of Freedom of Association (Stanford, 1970), Landy, E.A., 

The Effectiveness of International Supervision : Thirty Years of 
ILO Experience (London, 1966). 

3. For a concaptual analysis of freedom of association, see, Von 
Prondzynski, F., Freedom of Association and Industrial Relations 
:A Comparative Study, 1Q-16, 225·26 (london, 1987). 
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of association. Ou1te clearly they are not.• The fact remains, 
however, that Conventions Nos. 87 and 98 have acqu,red 
a degree of acceptance amongst the mternational 
community, 5 rendering them uniquely authontative In 
relation to freedom of association. 

1. AN OVE RVIEW OF THE ILO SUPERVISORY 
MACHINERY 

From the outset, the Constitution of the ILO contained a 
series of requirements to ensure that international labour 
standards are given due consideration by the member 
countries This explams why, of the forty Articles con tamed 
in the Conslltut on of the Organ1sation, more than a quarter 
of them concem the establishment of the machmery for the 
enforcement of these standards.6 The supervisory system 
of the ILO is based primarily on provisions of the ILO 
Constitution, but those have served as the starting pomt for 
progressive development. The Initial aim of supervision 
was to ensure the discharge ~Y states of obligations arising 
out of the ratification of Conventions, but this was 
subsequently extended to promoting the implementatiOn 

4. They do not, for uample, make any express reference to the nght 
to strike· Thef are entirely silent on ISSues such as right nol to 

~ssoc1ate, protecliO'n of trade union funds, InVIOlability of trade 
UniOn premiSeS 

5 As at Oecem1oer 1994 Conventions Nos. 87 and 98 have been 
ratified by 112 and 124 s1a1es respectively. For the lists of Slales 
that have rat1f1ed the Conventions, see, ILO. Lists of Ratification's 
by Conven1io11 and By Country, Report ttl (Part 5), 110· t 1, 127·28 
(Geneva, 1995). 

6 See, Arts. 19 to 35 ol the ILO Constitution. 
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ct the ILO standards even where no formal obligations 
existed. The search for effectiveness led to the mtroduction 
of a variety of procedures beyond the constitut ional 
provisions of supervision! 

The methods arid procedures that exist in the ILO for 
supervising Its standards may be grouped under two 
headlngs.8 The ftrst, that of permanent supervision, acts as 
a catalyst to obtain the widest possible application of the 
instruments concerned, and seeks to detect or prevent any 
derogation from Conventions that have been ratthed. Under 

this heciding falls the submission by Governments of reports 
on the implementation of Conventions and 
Recommendatio11s,8 the examination of these reports by a 
Committee of Independent Experts ; and the discussion of 
problems of application and compliance with the 
constitutional provisions relating to Conventions and 
Recommendations by a tripart ite Committee of the 
International Labour Conference. In addition to the reporting 
procedures. there exists another form of supervision based 
on contentious proceedings i.e., the presentation of 
representations'0 and complaints" under the ILO 

7. Valllcos, N., lruernational Labour Law 258 (Deventer, 1979). 

8. For a detailed otCCount olthe supervisory machinery ol lhe ILO. 
see, Tikntl, A., Tripartlsmand thelnternaltonal LabourOrganisarion 

274·333 (Stockholm, 1982); Vallicos N., supra note 7,225·61 , 
Samson K T ·The Changtng Pallern of ILO Supervtston·, 
lntemaltonal Liibour Review. Vol 1 t8. 569·87 (t979). 

9 See. Arts. 19 a~d 22 of lhe ILO Constotulion. 

10. See, td., Art. 24 

11 . See, ld., Arts. 26·34. t 
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Constitution. 12 The general procedures stated as above 
apply to the Conventions on freedom of association as they 
do to others, but in view of importance of the freedom of 
association, the ILO has established additional machmcry 

for its protection. Th1s Involves the examination of 
complaints by the Govemmg Body's Committee on Freedom 

of Assoc•ation and by the Fact-Findmg and Concll iat•on 

Commission on Freedom of Association. 

2. State of Compliance with Reporting Obligations 
by the Government 

However Important may be the adoption of International 
standards and ratification of Corwentions, these are only 

the first steps in an international b Jndard-setting activity. 
The rights proclaimed, and in many eases legally accepted, 
m1ght remain without effect if there were no machinery to 

follow up their application. The basis of the system of 
examination and fo llow-up Is Article 22 of the ILO 

Constitution which requires a ratifying state to report 

regularly to the International Labour Office 'on the Measures 
which it has taken to give effect to the prov1s1ons of 
Conventions to which it 1s a party'. The working and success 

of the whole pro~;edure depends on satisfactory compliance 

with this basic requirement. Supervision is Impossible 

unless reports are in fact received and it 1s necessary 
therefore to consider whether the Governments comply 1n 

fact with 1ts reportmg obligation . This is of significance to 

12 II may be pomted out that no compla•nl or representation has yet 
been f,led aga•nst the Government of Bangladesh. 
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the present study because the receipt of reports is the 

essential precondition of and starting point for any attempt 

at supervision.' ' 

Following the independence of Bangladesh in 1971 and Its 

membership in the ILO on 22 June 1972 and the 

Conventions Nos. 87 and 98 having been ratified," the 
Government sent its first reports for the Conventions in 

1974.15 Since then the Government has always duly sent 

its reports due under the Conventions.' 6 So far as the 

unratified Conventions on freedom of association are 

concerned, under Article 19 of the Constitution, the ILO in 

1980 requested the Government of Bangladesh to send 

report on the position of national law and practice in regard 
to the Rural Workers' Organisations Convention, 1975 

(No. 141 ). The Government duly sent its report which was 

13. See, Landy, E. A., supra note 2, 27. 

14. Bangladesh has ratified Conventions Nos. 87 and 98 on 22.6: 

1972 when it became a member of the ILO, but these have been 
In Ioree in its territory smce 14.2. 1951 and 26.5. 1952 respectively, 

as being ratified by Pakistan. 

15. See, ILO, Olhcial Records, File No. ACD 8·2·309·11 ; File No. 

ACD 8·2·309-87; File No. ACD 8·2·309·96. 

16. In order to comply w1th the constitutional requirements that states 
report annually on the measures taken to give effect to the ralilied 

Conventions, Governments are requi red to supply a general 
report each year on those Conventions lor which detailed reports 

are not required that year. When a detailed report is not sent in the 
year lor v.-hic~ it is due or when the report does not reply to the 
comments made by the superv1sory bodies, a detailed report 

would be due the following year. 
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received by the ILO office on 26 August 1982." 

We may thus conclude that the Government of Bangladesh 
has abided by Its constitutional obligation of Submission of 
reports under Articles 19 and 22 of the ILO Constitution. 

The Mere fact of compliance by the Government of regular 

submission of reports does not provide any guarantee by 
itself lhat the supervisory machinery has been effective 
and the purpose and objective has been achieved, but it 
does provide a basis for achieving it. However, on the 
basis of reports, the Committee of Experts is the body to 

evaluate the degree of legislative conformity and also to be 
able to ascertain whether the law and regulations have 
been enacted or modified as a result of ratification and its 
observations. Thus, our next step will be to scrutinise the 
reports with a view to analysing them and to explore how 
this body of information have been subject to comments by 
the ILO supervisory body and how far the purpose of 
supervision has been achieved. 

3. COMM ITTE E OF EXPERTS ROLE IN TH E 
ASSESSMENTOFREPORTS ANDGOVERNMENrS 
RESPONSE 

Having outlined Government's degree of compliance with 
the reporting obligation which sets the supervisory 
machinery in mot on, we 1·1ill now'highlight and examine the 

contents of the reports and the observations of the 
Committee of Experts. This will on the one hand show the 

17. See, ILO Ollicial Records, File No. ACD 7·309-t41; ILO, Freedom 
of Association and Collective Sargaining. 1. 131(Geneva, 1983). 
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nature of governmental report1ng practice and on the other 
hand provide how this supervisory organ of the ILO has 
dealt with these reports in an effort to secure compliance 
with the provisions of the Conventions. 

As indicated earlier, the Government in 1974 submitted its 
first report on the application of Conventions Nos. 87 and 

98 As far as Convention No 87 was concerned, the 
Government's report, 11 wrthout taking consideration of the 
various provisions of the Industrial Relations Ordinance, 
1969, (hereinafter referred to as IRO) merely highlighted 
Section 3 of the Ordinance," as grvlng effect to the 

18 See ILO, Otticial Records, Frle No. ACD 8·2·309·87. 

19 Sec. 3 ol the Ordinance reads as follows : 

·subJect lo the Provrsrons contained in thrs Ordinance-

a. Workers, w1thout distinction whatsoever, shall have the right to 
establish and, subject only to the rules ot the orgamsation 
concerned, to joon associations of their own choosing without 
previous authonsatlon ; 

b. Employers w1thovl d•stonctoon whatsoever, shall have the right to 
establish and. sub1ect only to the rules ot the organisation 
concerned, to jom associatiOns of therr own choosmg wothout 
previous authonsatoon : 

c Trade Unions and employers' associations shall have the right to 
draw up the or Constotutrons and rules, to elect their representatives 
In full freedom, to organise the1r administration and actiVIties and 
to formulate their programmes ; 

d. Workers' and employers' organisations shall have the nghl to 
establish and JOin tederations and confederations and any such 
organrsat1on, Jede,atton or contederation or confederation shall 
have the right to affiliate wrth international organisations and 
conle1erations of workers' and employers' organisations: 

Thus, 11 appears trat In frammg workers' right of association, the 
lramers of lhe Ordinance theorelically heavily relied on the ILO 
Convention No 87 as almosl an the provrslons ot the Convention 
were oncorporated In the Ordinance. 
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provisions of the Convent1on. Similarly, for Convention No. 

98 the Government's report20 mdicated Sections 3 and 15 
of the Ordinance to be the Corresponding provisions . ., 

Since independence m 1971, the lAO, 1969 has undergone 

several amendments restricting the exercise of right of 
association.z2 The discussion below will highlight the various 
aspects of incompatrblllty of the legislation vis-a-vrs 
Conventions Nos. 87 and 98 which the Committee has 
been mdicating over the years but has failed to evoke any 

positive action on the part of the Government to fulfill Its 
International obligations by bringing the legislation into 
conformity with the Conventions which it has ratified. 

Restrictions upon the right to join or to hold office in 
Trade Unions 

Soon after the promulgation of tht Industrial Relations 
(Regulation) Ordinance, 1975, which in Section 6 provided 
that only persons working In the undertaking concerned 

20. See ILO, Off1c al Records, File No. ACD 8-2-309-98 

2t Sec. 15 of the RO. 1969. deals with unfair labour practice on lht 

part of employers. The pro~islon of this Section has 11s source In 

Art. 1 of Convention No. 98. 

22. The lndus/116/ Relaltons (Regulation) Ordinances of 1975 and 
1982 and the Slate-Owned Manufacturmg Industries Workers 
(Terms and Conditions of Service} Act, 1974. were passed to 
o~erride the prov1s1ons ol the lAD, 1969. The Industrial Relat1ons 
(Amendment} Ordinance. 1977; The Industrial Relations 
(Amendment) Act, I 980, The lnd11slrial Relations (Amendment} 

Ordinance, 1985 and lho Industrial Relations (Amendment) Act, 
1990 provid pro~isions restr~cting the exercise of the freedom of 
8SSOC18I10n. 
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may be members of a Trade Union, the Committee of 
Experts in 1977 by a direct req uest23 notified the 
Government that the enactment of the said provision 
restricted trade union rights guaranteed by Articles 2 and 
3 Convention No 87. The Committee also requested the 
Government to re-examine the legislation with a view to 
giving effect to the guarantees contained in the 

Convention. 2• But the Government, instead of re-examining 
the provisions in the light of the suggestions made, re
enacted the provisions by the I ndustrlal Relations 
(Amendment) Act, 1980, which repealed the Industrial 
Relations (Regulation) Ordinance, 1975. Section 7 A 1 (a)(ii) 

ot the I RO, 1969, as amended by the Act of 1980 contained 
In identical terms the provisions of the repealed Regulation 
of 1975. This prompted the Committee to point out that 
Section 7A1(a)(ii) of the IRO, 19691imited the right to be a 
member or officer of a Trade Union to persons actually 
engaged In an establishment or group of establishments 
concerned. Thus, the Committee considered the provisions 
to be violative of Articles 2 and 3 of Convention No. 87. 2s 

The observation of the Committee was followed by asking 
the Government to re-examine and re-consider the provision 
in question. 2e Although the Committee noted incompatibility 
of the legislation in 1977 and requested the Government to 

23 See, ILO Official Records, F1le No. ACD 8·2·309-67. 

24 ld 

25. See, ILO Report o/ the Committee o/ Experts on the Application ol 
Convention and Recommendation, Report Ill (Part 4A), 69" 
Session, 115-116 (Geneva, 1983). 

26. ld. 
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take necessary measures, the Government d1d not take 
any posttlve action nor pass any comment on the issue 
until 1984 when It reported : 

The Go~ ernment has slnoe re -considered the 
provisions under Section 7A(1)(e)(ii) and (b) of Act 
No. XXIX of 1980 and measures of relaxation IS under 

consideration." 

The Committee's response on the above communication 
was as follows : 

It notes w1th Interest the Government's statement 
that It is prepared to examine these prov1slons and 

that measures to ease them are under study " 

The Government's Indication of 'under consideration' was 
followed by the promulgation of Industrial Relations 
(Amendment) Ordlna 1ce, 1985, which brought some 
amendments to the provisions in question.28 The Committee 
noted the abolition ut the requirement contained In clause 
(b) of the Sect,on In question that an off1cer or member of 
a Trade Union must cease to be an off1cer or member of the 
sa1d Trade Union on the coming into force of the 1980 
amendment if he was not employed in the establishment in 
which the union had been formed and observed that the 

clause has been abolished because it has ceased to be 

27 ILO, Official Record$, File No. ACD 8-2-309-87 

28. See, supra note 25, 121 

29 Under Sec. 2 ot the Ordinance and ex-worker of the establtshment 
became enlttled to be a member or officer of a unton In that 
establishment. 
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necessary by reason of the eflluxion of time.30 It further 
observed. "the basic requirement contamed in Section 
7 A 1 (a)(ll) remains in force".3 ' The Committee's above 

observation evoked Government's response as it was 
considered by the Government that the new amendment 
brought the provisions In question in conformity with the 
Convention. lhus, in its report for the period ending 30 

June 1988 the Government communicated : 

The prOVISIOns of Section 7 A 1 (a)( h) and {b) have 

already been amended i n 1985 into Section 
7 A(1 )(a)( D) The Government therefore does not agree 
to the mterpretalion ot the ILO 11 in this regard ., 

Actually, the stipulation formerly embodied in Section 
7A(a)(li) is to be found In the new Section 7(1 )(b), but with 
an important qualification that former employees at an 
establishment or group of establishments could be members 
or officers of Trade Unions formed at that establishment. 

The omlss1on by the Committee in Its observation of this 
'qualification' may have led the Government to hold the 

contrary view. Nevertheless, the Committee subsequently 
pointed out the fact. .. 

Despite Government's disagreement with the 'interpretation 
of the ILO' as the Government put it, the Committee has 

30. See, supra note 25, 7:r• Session, 1<42 (Geneva, 1987). 

31. ld. and also see, 74 .. Session, 142 (Geneva, 1988). 

32. Italics tor emphasis 
33 See, ILO, Olf1C1al Records, F1le No. ACO 8·2·309-87. 

34. See, supra note 25, 76• Session, 128 (Geneva, 1989). 

• 
t 
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consistently taken the view that provisions of th1s kind do 
restrict the right of workers to establish and join organisation 
of their own choosing (Article 2 of Convention No. 87), to 
elect their representatrves In full freedom and to organise 
their admonistration and activities (Article 3). The Comm1ttee 
therefore has been requestmg the Government to adopt 

measures with a view to making the present provisions 
more flcxoble by exempting from the occupational 
requ~rement a reasonable proportion of the officers of an 
organisation so as to allow tho candidature of persons who 
are outside the profession. 3s 

The " 30 percent" requirement for Initial or continued 
reglatratlon as a Trade Union 

On the issue of 30 per cent requirement for mltoal or 
continued registration as a trade union as provided in 
Sections 7(2) and 1 0(1 )(f) of the lAO, 1969, the Committee 
of Experts in its various observations30 has requested the 

Government to review them in order to bnng the provisions 
Into conlormity w1th Article 2 of Convention No. 87. The 

first ol these prOIIISions is to the effect that no Trade Union 
may be reg•stered unless it has a mmlmum membership of 
30 per cent of the total number of workers employed in the 

35. Set, s~pra note 25. 78~ Session. t48 (Geneva, 1991); 81" 
Session, 197·198 (Geneva 1994); 82'" Session. 152 (Geneva. 
1995). 

36. SeA. supra note 25, 71" Senoon 123 (Geneva, 1985), 73'" 
Session, ISO (G~neva. 1987); 75• Sess•on. 144(Geneva. 1988); 
76• Session. I~ (Geneva. 1989); 73• Session. 149 (Geneva, 
19911; 81" Session, 198 (Geneva. 1994); 82"' Sess•on, 153 
(Geneva 1995) 
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establishments •n which it 1s formed. The second gives the 

Registrar of Trade Unions the power to cancel the 
registration of a union where Its membership has fallen 

below the 30 per cent threshold. In reply, the Government 
in one of ita reports indicated: 

The provis•ons of Section 10(f) of the IRO, 1969, as 

amended by Section 5 of Act No. xxix of 1980, were 

mcorporated to create a strong and healthy trade 

union move men lin the country. Multiplicity of Trade 

Unions with nominal membership .veakens the cause 

of workers and leads to unhealthy conflict and hampers 

Industrial peace. The pnnclple ol 30% was adopted 

after due consideration of the national conditions.'' 

The Government by another report•• expressed its inability 

to review the provisions of law in the following terms : 

The sa1d requirement has attained Its ObJectives of 

reducing mushroom grow1h of Trade Umons and It Is 

not considered by the workers as an obstacle to 

establishment of organisations."' 

On the other hand, in the opinion of the Committee of 

Experts the figure of 30 per cent, applied generally both to 

small and to large establishments, is excessive and may 

be an obstacle to the establishment of organisations and 

thus VIolative of Article 2 of Convention No. 98. 

37 See, supra note 18, Report of the Government for the Year Ending 
30 June, I 986. 

38. Sea. supra 'IOie t 8, Report of the Government lor the Year Ending 
30 June, 1988. 

39. See. supra note 18, Report for the Year Ending 30 June, 1989. 
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The extent of externalaupervlslon of the Internal affairs 
of Trade Union• 

Rule 10 of industrial Relations Rules, 1977, introduced the 
provisions of supervision by the Registrar or any other 
person authorised by him of the internal affairs of Trade 
Unions. The power of supervision as per the rule which 

allows the Reg1strar to enter the premises of a Trade Union 
or federat1on of Trade Unions and mspect and seize any 
record, register or other documents attracted Comm1ttee's 
attention. The Comm1ttee has repeatedly considered that 
the procedure under which an admimstratlve authonty has 
wide power of supervision over the Internal affa1rs ol a 

Trade Union, is incompatible with Article 3 of lhe Convention 
No. 8740 which prov1des that workers' and employers' 
organisation have the right to organ1se their administration 
and activities and to formulate the1r programmes and that 
public authorities shall refrain from any interference which 
would restrict this right or Impede the lawful exercise 
thereof. The Committee therefore asked the Government 
to reconsider the provisions in question. But the Government 

instead of reconsidering the provis1ons in the light of the 
suggestions, adopted a defensive stand as it communicated 
to the ILO: 

As regard empowering the Registrar of Trade Unions 
to Inspect a'ld seize any record of Trade Unoons and 

lederatoons it may be stated that this has been done 

40. See, supra note 25, 69"' Session, 1 t6 (Geneva, 1983); 71" 
Session. 123 (Geneva 1985): 73 .. Session, 150 (Geneva, 1987): 
75"' Session, • 41 (Geneva, 1988); 76 .. Sessoon, t29 (Geneva. 
1989); 78" Session, 148 (Geneva, 1991). 
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to ensure proper mamtenance of accounts and 
safeguarding against tampenng of documents, 
misappropriation and misuse of un1on funds, ra1sed 
mainly through subscriptions and donations fro"\ its 
members Hence, it would be evident that the existmg 
provision of law Is net to Interfere or restrict the right 

to freedom ol association of workers or of employers." 

It appears from the above statement that Government 
considers the 1ssue In question as a facilitating prov1sion 

whereby the Registrar of Trade Unions would help the 
unions and federations to meet the expectations of their 
members. At this juncture it may be recalled that In its 
General Survey in 1983, the Committee of Experts has 
emphasised that in order to avoid interference by the 
authorities in Trade Union matters, "supervision of union 
funds should not normally go beyond a requirement for the 
organ1sation to submit periodic financial returns· and that 

"investigatory measures should be restricted to exceptional 
cases, when they are justified by special circumstances, 

such as presumed irregularities that are apparent from 
annual financ,al statements or complarnts reported by 
members of the Trade Unions• and "furthermore, .. . these 
controls should be conducted subject to review by the 

competent jud1cial authority".•2 

In the absence of any express indication in the provisions 
of the Rule. Government's explanation that "as per provision 

41 . See, supra note 18, Report of the Government for the Year Ending 
30 June 1986. 

42. ILO, Freedom of Association and Collective Bargaining: General 

Survey. 59-60 (Geneva, 1983). 
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of the law the S•JpervJsion exercised Is limited to inspection 
of account bO<>ks and calling for clarification relating to 
ma1ntenance of accounts" .. cannot be considered to provide 
suft1cient guar11ntee of the provisions of the Convention. 
Thus, the Committee has been rightly observing for some 
years that invest1ng an administrative authonty such as the 

Registrar of Trade Unions, with broad discretionary powers 
to examino the papers of an organisation would create 
gave danger ot interference w1th the guarantees provided 
by the Convcntoon." 

The right of .. soclatlon of public servants 

During pre-Independence period, the right of association 
of public servants as governed by the Secretariat's 
Notification No. 6/1/48 Ests. (S.E.) of 1948 provided for 
establishing 'class wise' associations contrary to the 
principle of Art1cle 2 of Convention No. 87. Alter 
mdependence In 1971, the situation did not change as rule 
29 of the Government Servant's (Conduct) Rules, 1979, 

following the :.a1d Notification, inter alia provided for 'class 
w1so' organisations. On this issue the Government in one 

of its reports to the ILO asserted : 

The Go.,l!rnment considers the present position 
regardmg the association of public ser...ants as In 
conform1 y with the principles set fort by the 
Convenlion •• 

43. See. supra note 18, Report for the Year Ending 30 June t 988. 

44 See, supra note 25. 76" Session, 129 (Geneva, 1989); 78'" 
Sess1on, 148-149 (Geneva, 1991); 81" Session, 56 (Geneva, 
1995) 

45. See, supra nole 18. Report lor the Year End10gQO June 1988) 
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It needs to be emphas1sed that Rule 29(a) provides 
membership of the associations to be confined class wise 
and under rule 29(b) they must not be affiliated to another 
association ... The Committee accordingly observed : 

. . these aspects of legislation are not In accordance 
with the r ght of worl<ers to establish and join 
organisation of their own choosing laid down by 

Art1cle 2 ol the Convention ... and to the right that 
every Trade Union should have to exerctse rts 
actiVIties, to formulate its programmes and to 
organtse 1ts admtntstrallon wtthout Interference from 
the public authorities, in accordance wtth An.ele 3.•• 

The Committee's above observation was not confined to 
mere potnting out the incompatibility but followed by 
requests to reconsider the situation in the light of the above 
comments with a view to giving full effect to Articles 2 and 
3 of the Convention in respect of public servants. •• In its 
various reports the Government merely indicated that it 
has noted the observation of the Committee on this po1nt, .. 
but provided no indication that it proposes to introduce the 
changes as requested by the Comm1ttee. This led the 
Committee to note with 'regret' about the continued failure 

46. See. Government Servants (Conduct) Rules, t 979 

47. See, supra note 18, 71 11 Session, 122 (Geneva, 1985), 73'" 
Sess1on. t49 (Geneva t987). 75• Sess•on. 143 (Geneva, 1988). 

48. ld. 

49 See, supra note 18. Reports ol the Government lor the Years · 969 
and t990 
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of the Government to gove eHect to the requirements of the 
Convention." 

Voluntary bargaining In public .. ctora 

Under the State-Owned Manufacturing Industries Workers 

(Terms and Condltoons Service) Act, 1974, the Government 

may determine wages and other fringe benefits for any 

worker employed on a state-owned manufacturing industry 
and that no condition more favourable than those fixed 
could be granted to the workers concerned. The Committee 

as early as in 1977 and 1979 reviewed the provisions of the 

Act and indicated them to be not in conformity with Article 
4 of Convention No. 98.s• 

In its reply for the period ending 30 June 1980, the 
Government explamed that the legislation was designed to 

achieve uniform wage structure for the public sector and to 
safeguard the interest of workers in less viable industries 
and therefore did not counteract Article 4 of Convention 

No. 98.52 So far as the safeguarding of workers' mterost In 
less viable industries was concerned, the Commottee 

ondicated that though it might be normal for a Government 

to issue direction and guidelines as to wages, the final 
decision on the matter should rest with the parties to the 

agreement." Accordingly, the Committee has expressed 

50. See, supra note 25, 78"' Session 148 (Geneva, t991); 81" 
Session, 198 (Geneva, 1994); 82,..Session,152 (Geneva, t995). 

51. See, ILO Official Records, File No. ACD 2·8·309·98 

52 ld. 

53. See. supra ~ore 51 Direct request addressed to the Government 
in t98t by tha Committee ot Expert&. 
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its concern for R number of years, in relation to the 

development of collective bargaining in the public sector 
and has drawn Government's attention to Article 4 of the 

Convention requesting to take steps to encourage and 

promote the development and utilisation of machinery for 

the voluntary negotiation of collective agreements. 5' 

Pro tection against the acta or i nterferen ce i n 
establishing, functioning and administering unions 

Following Government's first report after independence in 

1974, the Committee on several occasions requested the 

Government to indicate in what manner the protection of 

workers' organisations against acts of interference was 

being assured under Article 2 of Convention No. 98.55 In 

response, the Government in its report for the year ending 

30 June 1978 admitted : 

There is no protection in our law aga1nst any acts 
which are designed to promote the establishment of 

workers organisations under the domination of an 

employer or employers' organisation as to support 

workers' organisations by financial or other means, 

w1th the ObJect of placmg such orgamsat1ons under 

the control ol an employer or an employers' 

54. See. supra nole 25. 71" Session. 214·t5 (Geneva. 1985); 73•• 
Session, 263 (Geneva, 1987); 76" Session, 262 (Geneva, 1989); 
78" Session, 250·51 (Geneva, 1991); 81" Sess1on, 25 t (Geneva, 
1994). 

55 See, supra no.te 51. Direcl request addressed to the Government 
by the Committee of Experts. • 
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organ1sat1on. Generally, such elforts are not made 
by the employers in this country 06 

The Government further assured : 

II the c~rcumstances demand the Govemment will 
not hesitate to protect workers' organisation agamst 
acts of interference whatsoever." 

The Committee of Experts noted Government's sta tement 

and relying on preventive rather than curative approach 
requested the Government to consider the possibility of 
adopting specific provisions guaranteeing legal protection 
against the acts of interference covered by Article 2 of the 

Convention ... Further, tho Committee took the view that by 
virtue of Article 2 special measures must be taken, in 
particular through legislation, accompanied by appropriate 
civil and penal sanctions ." 

However, the Government instead of adopting any 
legislative measure subsequently changed Its stand and 
pointed out that Sections 15 and t 6 of the fRO, 1969, 
provide legislatrve protection wrth respect to interference 
in trade union activities. •• This attracted Committee's 

attention which observed : 

56 See supra note 51 . 

57. ld 

58. See supra nott 51. Direct request addressed to the Government 
by the Committee of Experts. 

59 See supra note 28, 73'" Sessron, 263 (Geneva, 1987). 

60 See supra note 61. Report of the Government for the Year End1ng 
(30 June 1989) 
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The Committee noted that Sections t 5 and 16 of the 
Ordmance. taken together woth Sectoon 53 do appear 
to provide an appropriate form of legislative 
protectloo• against anti-union doscrimonatoon as 
envisaged by Art1cla 1 of the Convention. However, 

the Committee is not satisfied that these provisions 
constitute an adequate response to the requirements 

of Article 2 •• 

The Commottee therefore has been requesting the 

Government to revoew the legislation with a view to adopting 
an appropriate measure of protection against any 
interference for the purposes of Article 2 of Convention No. 

98.62 

Our investigatoon Into the Committee of Experts role 1n the 

supervisory process has revealed that in the most recent 
period of the Committee's history, its reports have been 
ever more detailed, Its observations ever more pointed, 

and its suggestions for remedoai actions more specific. 
This has resulted due to Government's introduction of 
various restrictive provisions on trade union rights In the 
post independence period. It must be pointed out that the 
Committee's persistence in demandong full implementation 

of ratified Conventions has been commendable. In the 
case of certain recurring non·co.mpliance. the Commottee 
has contonued to exert pressure with a view to bringing the 

legoslat1on in conformity with the provisions of the 

Conventoons at some point. 

61. See supra note 51. 76th Sessoon, 236 (Geneva, t989). 

62 See supra note 28, 78"'Session, 251 (Geneva, 1991 ): 81" Session. 
251 (Geneva, 19941. 
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4. CASES BEFORE THE COMMITTEE ON FREEDOM 

OF ASSOCIATION AND THE OUTCOME 

Complaints to the Comm1ttee on Freedom ol Assocratlon 

(herernafter referred to as CFA) may be submrtted by 

Governments or by organisations ol workers or employers. 

There are three categories ol workers' and employers' 

organisations w'lich may file complaints : (a) national 

organisat ions d1recily interested in the matter ; (b) 

international organrsations of workers, employers or 

employers havmg consultative status with the IL013 and (c) 

other international organisations of workers and employers 

where the allegations relate to matters directly affecting 

their affiliated organisations So far Bangladesh rs 

concerned. all the above three categories of workers' 

organisations have lodged complaints before the CFA. 

Since independence 10 1971, the CFA has considered 8 

cases lrom Bangladesh. These cases are : (i) Case No. 

729 : Complaint presented by Bangladesh workers 

ledoration,"' (ii) Case No. 816. Complaint presented by the 

National Workers Federation (Jatiya Sramik Federation) 

;16 (i1i) Case No. 861 : Complaint presented by the World 

63 The mtematlonal organisations ol workers and employers which 
presently have consultative status wrth the ILO are the lollowmg 

: lnternalional Confederation of Free Trade Unions, World 
Confederation ol Labour, World Federation ol Trede Umons 

lnternat•onal Or•<an•sa!IOn ol Employers 

64 For del& l iS of the case, see, ILO. Off~eta/Bullerin, Vol LVII, Series 
B. No. I, (Supplement) 288-90 (1974). 

65. For deta•ts of th case see, ILO, Offict6/ Bullelm. Series B. Vol 
LIX No. I. 2 (1976) Vol. No LXI. No.1, 2 (1972) Vol. No. LXI, No 
2. 6-8 (1978) 
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Federation of T ·ade Umons (WFTU);" (iv) Case No. 955 : 

Complaint presented by the World Federation of Trade 
Un1ons;" (v) Case No. 1214 : Complaint presented by 

eleven National Trade Union Federation; .. (vi) Case No. 
1246 : Complaint presented by World Federation of 
Teachers Union;" (vii) Case No. 1259 : Complaints 
presented by the Trade Unions International of Transport 

Workers.' 0 (v1ii Case No. 1326. Complaints presented by 
the World Federation of Teachers' Unions and the Sramik 
Karmachan Okkya Pansad.11 

From study of the above cases it has been evident that the 
allegations in the various complaints concerned the arrests 
and detention of trade unionists and the infringement of 

trade union rights •mposed by legislative enactment's. In 
cases Nos. 955 and 1246 the Government furnished the 

66. For details of the case, see. ILO. Olttctai Bul/erln, Senes B. Vol. 
LX, No. 3, 57-61 (1977); Vol. LXI, No 3, 108·13 (1978); Vol. LXII, 
No.2, 49·52 (1979}; Vol. LXIII, No. 1 45-47 (1980}; Vol. LXIII. No. 

3, 71 -73 (1980); Vol. LXIV, No. 3, 7·8 (1981). 

67 For deta1ls of lhe case, see ILO, Official Bulletin, Series B Vol 

LXIII , No. 3 t2·13 (1980). 

68. For detai ls •I the case, see, ILO, 01//cral Bulletin, Series B, Vol. 

LXVI, No. 3. 89·93 ( t 983). 

69 For details of the case, see ILO, Offrcial Bulletin, Series B Vol 

LXVII. No.2. 22·23 (1984). 

70. For detai:s of I he case, see, ILO, Official Bulletin, Series B, Vol. 

LXII, No. 3 18-20 (1984). 

71. For deta1ls of the case see, ILO, 011/clal Bulletin, Senes S, Vol. 
LXVIII , No 3 308·3t2 (1 985), Vol. LXIX, 1986, No. 1, 34-40 

(1986) . 
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information that the detainees were not arrested for their 
trade union activities but for political activities and 
misappropriation of funds respectively. In case No. 1259 
the Governmel"'t released the detainee before reporting to 
the CFA. So did the Government in case No. 955. The 

consideration of case No. 729 by the CFA was of no 
practical value as the Presidential Order No. 55 of 1972 
prohibiting stnkes in public sector was withdrawn before 
the case came up lor consideration and the Government 
having deferred the implementation of its labour policy of 

1973. Case No 816, although concerned serious allegations 
such as arrest and killing of many trade unionists, was not 
examined on merits by the CFA as the complainant 
subsequently did not wish the case to be examined. In case 
No. 861 the C FA continued the examination of the case 
until it was sat1sfied that allmformation have been provided 
and insisted that the Government should furnish details of 
the grounds of arrests and detention of the detainees. The 
CFA in all the cases pursued till the Government released 
the detainees Thus, in the cases discussed above, the 
Government released all the detainees at some point 
during the pendency of the case al'\d Informed the CFA 

accordingly. 

The question now arises, how far the CFA can be credited 
for this? Actually, there is no way of summarising the 
success of the procedure in quantitalive terms as neither 
lhe Government nor the CFA make any public 

announcement on the issue. The conclusion is to be mferred 
from the context. Thus, the communication of complamts 
followed by subsequent release of arrested persons as 
mentioned in vanous complaints, whatever be the time 
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gap, may be considered to have had some bearing on the 
decision of the Government. The procedure has been of 
significance as it has shown the awareness and concern of 
the working class of their rights and on the other hand 
caused the Government to explain its position in an 
international forum Also. it must be emphasised that the 

procedure has been utilized by some national and world 
Trade Union federations and the more and more use of it 
in the event of violation or Trade Union rights may result in 
making the procedure more effective. 

But at the same time it may be argued that the release of 
various detained alleged trade unionists resulted not 

because of the CFA procedures but because the purposes 
for which they were arrested by the Government in power 
were achieved. Regarding allegat1ons concerning 
legislative incompatibility with the ILO Conventions, the 
CFA in cases Nos. 1214, 1246 and 1326 requested the 
Government to amend the legislation. The Committee of 
Experts Indeed has repeatedly pointed out the various 
legislative incompatibilities in the domestic law vis-a-vis 

ILO Conventions which we have detailed earlier in our 
discussion. But in its attempts, the CFA failed to evoke any 
positive response from the Government. There is hardly 
any indication that the attempts by the CFA influenced 
Government's decisions or policy making. Accordingly, so· 

far as Bangladesh is concerned, from the cases discussed 
above, no positive conclus1on can be reached as to the 
success of the CFA procedure. 

5. SUMMARY AND CONCLUSION 

From the above discussion It Is evident that the ILO 
supervisory procedure has generally failed to ensure 
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compliance Yrith the ratified Conventions by the successive 
Governments. However, the Investigation into the 
Government's record of compliance with the reporting 
procedure under Article 22 of the ILO Constitution has 
shown that the Government of Bangladesh has complied 
with this aspect of supervision. By communicating regularly 
a set of specified data, successive Governments have 
made it possible lor the ILO to acquire essenteal information 
regarding compliance w1lh lhe ratified Conventions. The 
reports have constituted the basis of a regular system of 
ongoing supervision 

In dischargong its superv1sory role, the Committee of Experts 
has on no occasion condemned the Government when 11 
considered that certain provisions of a Convention have 
been violated. Rather, it has directed questions and 
comments to tho Government in restrained terms when it 
found that provisions of the Convention were not being 
fully implemented. The Committee has stated in its report 
that it 'hopes or 'trusts' that 'measures will be taken to 
ensure application of the Convention' or has stated that it 
would be 'glad' or grateful' if the Government 'would supply 
further information'. While the Committee's communication 
with the Government has always been polite, they have 
atso been persistent when the Comm1ttee believed that a 
continued desC'repancy existed. Comments have continued 
in consecutive years, if the Committee has not been satisfied 
with the Government's response Failure to bring laws ento 
tine with the Convention has led the Committee to express 
'concern' or note 'with regret'. Improvements in the 
implementation have been noted 'with interest' or 'with 
satisfaction.' 

The CommittEie may thus be said to have developed a 
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stylized understated language to express its views. When 
it notes with 'concern' or 'with regret'. these phrases are 
meant to be understood as a serious cnt1cism of the 
Government's failure to implement a Convention. Altlfough, 
Committee's circumspect language in referring to 
Government's noncompliance may sometimes be criticised 
as being excessively diplomatic, it must be emphasised 
that a report which gives the Government direction for 
further action may be of far more practical value than a 
formal condemnatron of past action or inaction. This is so 
because the fundamental purpose of supervision is to 
secure effective implementation of the ratified Conventions 
and not to apply sanctions against the offending State. 
This is an important feature which distinguishes the 
executive function of the ILO from the executive function of 
the national State where sanction Is an important element 
In the enforcement of legislative and executive dec1sions. 
The absence of punitive element in the Implementation of 
the dec1sions of the ILO may be seen by some as a 
weakness, but it should be recognised that It is more 
difficult to apply sanctions against a State than an Individual 

and what Is lmporlant is to secure the effective application 
and implementation of institutional decisions rather than to 
pumsh a State for non-compliance ~y the Import of 
sanctions. 

Our analysis of II e observations of the Committee of 
Experts and CFA clearly ind1cate that ILO standards have 
hardly exerted any influence upon the pol1cles and 
behaviour of the Government of Bangladesh. Such apparent 
indif ference to its rnternat1onal obligations on the part of 
any Government must be subversive of the integnty of the 
entire International regime tor the protection of the right to 

-
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freedom of assocratron. But this expenence serves to 
emphasize the unpleasant but inescapable reality that 
international standards relating to freedom of association 
can be eff1cac1ous only to the extent that national 
Governments are prepared to allow them to be so or to the 
extent that workers arc able to push for them. In other 
words, the ILO can only be as effective an instrument tor 
progress as rts member states and other constituents want 
It to be and rt can have no more mtluence on national 
legislation that its member states want it to have. 

II IS thus apparent that a state cannot be rmpelled by the 
ILO to bnng about changes in domestic law 1n harmony 
with the ratrfrod Conventions or to act upon the views of liS 

supervisory bod,es. From International viewpoint, it is not 
satisfactory etther for the ILO or for the state concerned to 
leave the unresolved 1ssues resulting delay in the 
Implementation of ratified Conventions. It can be said of 
the ILO procedure, that It subsists with the Issues for too 
long in an effort ·o secure compliance of the Conventions 
But this IS perhaps the only way of handling an intractable 
situation and does in fact result in keeping the situation 
open for reconsrderatlon. The law's delays have been a 
legitimate grievance throughout history, but JUstice delayed 
is less justice denred than the hurried rough 1ustice. It 
appears that only by taking his kind of long view can we 
hope to make a lasting reality of international action for tho 
protection of the nght to freedom of association at national 
level. 
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DOWRY IN BANGLADESH : HOW MANY 
MORE DEATHS TO ITS END ? 

Dr. Nus rat Ameen 

1. INTRODUCTION : CONCEPT OF DOWRY 

Dowry is a patlern ol marriage payments seltlcd openly or 
discreetly bcfor e the wedding. A significant feature ol 
dowry is that •t constitutes of an elaborate series of 

payments extending over a long period ol time The first set 
ol g•ving commences with the engagement and concludes 
wtth the departure of the bride to her husband's home. 
Although the presentations at the time ol marriage may 
seem most conspicuous, lhe term dowry covers the total 
•transfer of weatlh" from the bride's family to the groom's, 
a mandatory obligation that the bride-giver's must fulfil . 
The second ser es of payments are those which pers.st 
long after marriage in the form ol gifts at festtvats, birth of 
grandchildren and so on. The giving of dowry marks a 
unilateral relationship between the brtde-givers and the 
groom Stde as it does not Impose any obligation upon the 
recipient to reciprocate lhe gesture. 

Despite the successive leg•slative lnterventtons to make 
the legal delinillon of dowry more responsive to the social 
reality of dowry, the courts rematned hesitant to label all 
giving as an offence. The cnminal sanctions against dowry 
divested the term of its legittmacy derived from culture and 
tradition. Consequently, tt became necessary to define 

dowry in a way lhat would criminalise the grossness but 
keep outstde the purview of the law, the traditronal system 
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and status quo 11 preserves. 

In search of an answer to the endless abuse that centres 
around dowry a 'ld dowry related problems we must consider 

the internation-'ll responses to such abus1ve behaviour. In 
the international arena the adoption of a Declaration on 
v1olence by the 1993 United Nation Conference on Human 
Rights in Vte'lna the United Nation's Human Rights 

Commission appointed a special Rapporteur for violence 
against wome'l. Her mandate extended to three broad 
areas Including family VIOlence (for example, domestic 
violence, gen tal mutilation), community violence (for 
example, relig .ous extremism, rape, trafficking in women) 

and state spol"sored v1olence (for example, gender-based 
violence In detention, armed conflicts). 

The Rapporteur's submissions to the United Nation Human 
R1ghts Comm,ssion are expected to draw attention to the 
causes of gender violence and their incidence m different 
countnes Thts process of reporting on human rights 
violations was set up to make state parties accountable 

and responsible to the Umted Nat1on for violence against 
women caused by economic, political or social factors 

The Un1ted Nations in the World's Women 1995 Trends 
and Statistics publtshed a data regarding "National Action 

in Response to Violence Against Women" and where the 
relevant information regarding the situation in Bangladesh 
and other South Asian countries is quoted 1n order to 
understand the existing plight of legal situation · 'no general 
domestic v1o1ence law tS present in Bangladesh but law 

proh1b1t1ng dowry harassment and cruelty lo women passed' 
(StatiStical D•v1sion of the United Nations Secretariat based 
on Information provided as of September 1993). 

----------------------~----------------
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We ourselves neod to understand tho causes of gender 
VIolence and to enforce accountability within our own 
soc1ety. In searcll of such a solution to aware the public of 
magn1tude of the problem and to make state mechanism 
accountable, this article deals with the Issue of dowry and 

the consequent deteriorating condition of women 'n 
Bangladeshi soc,ety. 

The maltreatment of women over the question of dowry 
needs to be addressed in detail. This is a cruelty perpetuated 

on women without any reason at all and 10 any case without 
they, 10 any way, be1ng responsible for the situation or 
even capable of providing a solution to the problem e1ther 
before or alter tho marriage. 

In the Encyclopoadia Britannica' dowry is defined as a 
term denoting the 'property, whether realty or personal, 
that a wile brings to her husband on marriage'. Similarly, 
the Encyclopaeo1a Americana2 defines dowry as 'the 
property that the bride's family gives to the groom or his 
family upon mamage'. Dowry is thus the property which 
the husband receives from h1s wile and her family upon 

marriage. However, in Bangladesh law dowry has been 
given an extended meaning · It is defined as something 
given or taken 1n consideration of marriage and thus if tho 
bnde-wallas (relatives of the bride) also receive money it 
w11, be dowry. 

The concept of dowry in Bangladesh probably onginated 
from an ancient Hindu custom, an approved marriage 

1. VII Encyclopead a Britannica 619 (t970). 

2. IX Encyclopead1a Americana 321 (t969). 
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among Hindus has always been considered to be a 

Kanyadaan that is gift of the daughter. According to 
Dharmashastra (code of religion) The meritorious act of 
ksnyadaan 1s rot complete till the bridegroom is given 
varadakhshina 1n the form of cash or kind. Th1s was out of 

love and affection and in the honour of the bridegroom. The 
quantum vaned in accordance with the financ1al position of 

the bnde's lather. Similarly, articles were given to the bnde 
wh1ch constituted strldhan that is property of the bride. 
These wore meant to prov1de ftnancial security to the 
couple'" adverse circumstances. However, no compulsion 
whatsoever was exercised by the bridegro.om and h1s 

family to obtam varadakhshina and stridhan. In course of 
time, these two aspects of Hindu marriage assumed the 
name of 'dowry'3 

2 DOWRY AND SOCIETY 

The social Interpretation of dowry today is that, whatever Is 
presented whether before or after marriage under demand, 
compuls1on or social pressure as consideration for the 

marriage can be said to be dowry. The concept of dowry 
has not only spread rapidly among the Hindus but also to 
the other communities in the sub-continent. Thus, the 
predominantly Muslim Bangladesh inherited the menace 

from the H1ndu society which g1ves "pon· during tho 
daughter's marnage since she docs not inherit her father's 
property 

3 Anjume, Javed 199t XII Delhi Law Review 179-183; Shrimvasan, 

Parvatl The Menace of Dowry, '" Jushce Raj Sebastl (ed.) In 
Ouest for G .. nder Just~e;e 91 (Madras, 1991). 

' 
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In several parts of Bangladesh, where Muslim society had 

been less mfluenced by Hindu manners and customs, it 
was the groom's family and not the bride's, which used to 

pay for marriage expenses and offer presents. A study 

made by BARD (a non·govcrnment organisatron) In early 

sixties shows that before 1935, the Muslim groom's family 

never demanded dowry from the bride's family. However, 

at present Muslim socrety In Bangladesh no longer lags 

behind the Hindu community. Dowry has become a custom 

essentraf In all marnages. 

It Is more or less known that rn the Indian subcontinent the 

most common ·erm for bride wealth is 'stridhan'. What rs 

not known is that rn Bangladesh the word for the bride

price is 'pon' The etymological implications of the word are 
enormous. At one level pon means sanka/pa or pratlgya, 

that is a commitment, both rndrvrdual and social, making a 

wish or will explicit. It has instantly legal and moral 

rmplications. If one expresses a wrsh, It is a moral duty or 

legal compulsion to execule that will. If an object or a 
woman Is willed it will have to be executed properly. 

How is it executed ? That leads us to another level of the 

meaning of the term 'pon'. It one wills an object or a woman 

as his property. then there is a prrce to be paid to appropriate 

the thing Objects, things or women are equated at the 

same level, they are nature-lacking subjectivity. Therefore, 

they can be "owned' after an appropriate price is pard. But 

In pre-caprtalrst cultures they were not yet reduced into 

pure and abstract commodrtles. Because they were still 

considered as sampatti, dhsn or wealth. That means, their 
use value was more important than their exchange value. 
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Once the bnde-price Is pa1d a man could appropriate the 

productive and reproductive labour of woman to produce 
goods and choldren In the household.' 

Despite this past picture, which is not at all rosy, women 1n 

the pre-capitalist culture had immense value and power 

compared to the degradation they are suffenng now In the 

global system of capital and the commitment of life at every 

level of soc1al irteractlon. For example, in Bangladesh she 

was the invisible queen of agriculture because she 

controlled the seeds, the~r conservation, preservation, 

regeneration and breeding. She was the one who cared for 

the live-stocks. poultry, trees, herbs and medicine apart 

from producing and raising the children. It 1s true that her 

subjectivity was not recognised, but she had a 'rote' to 
play, and she played that 'role'. And most Importantly, the 

role was recognised socially and culturally. That was also 

a reason she was often divined as 'devi'in Bengal. Despite 

the patriarchal structuring of the social relations and the 
cultural practices, women had a material space for herself 

within the socio-economic milieu of the past. 

The mvestigat on into ponljoutuk or bride-pnce/dowry Is 

illuminating. It can more clearly highlight the transformation 

of tho status of women historically as well as her increasing 

degradation. The question is, what happened at the matenal 

bas1s of the soc1ety that has devalued women so much that 

she is considered a llab1hty for the husbands as well as to 

the society? Has she been rendered insignificant and 

4. Goody, Jack and Tambia, S. J., Bridewealth and Dowry 61 (London, 
1973). 

l 
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worthless for ti'e economy despite the roanng demands of 
the mamstream development to recognise her 'worth'. 

Her contnbutlon to the economy Is not recognised by the 
national income accounts or by the economists, because 
she is not on the 'market'5• So the nght liberals and a 

section of the left argue that women will have to be integrated 
into 'development', meaning in the capitalist sphere of ~he 
economy • But capitalism, the global explosoon of the 

commodoty relation, IS precisely the cause of her 
degradation. The old economy where she was valuable, 
where she was considered as 'wealth', sonce her value 
producing activo ties were socially and legally recognised in 
pon or bride-price, has disintegrated rapidly. The singular 
most important cause in this respect Is that the change did 
occur through systematic violence of 'development'. In the 
process reversal of the bride·price·dowry occurred. 

The socio-cultural heritage (from lhe Hindu custom) of 
which these atii!Udes are a part may be responsible for the 

multiple social disadvanlages of women in Bangladeshi 
society. These are again aggravated in the traditional 

s L111denbaum, Shirley · Tt-e Social and Economic Slatus of Women 

in Bang'adesh. Ford Foundation. 1·31 (1974 Dhaka); Wallace. 
B.R. Ahsan, Hossain S. and Ahsan, E., The Invisible Resource : 
Women and Work on Rural Bangladesh Weslvoew press 11 !;.127 

( 1987 London!; Abdullah Taherunnesa and Zeodens1e111. Sondra 
•v Vii age Women on Bangladesh; Prospect for Change Women on 
Development, 249 ( 1982, Oxford) 

6 Ahmed. R : Women's Movement in Bangladesh and the left's 
Understand ng of the Women Ouestoon. Journal of Social Stud•es 

41 ·50 (1985). 
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socio-economic systems where inequality is rampant. 
Usually a woman is constdered as a 'commodity' that is to 
be disposed of by her parents as early as possible after she 
attains puberty. She is to be transferred from one man 
(father) to another (husband) as a liability to be looked 
after. Without 'accompanytng assets', that is dowry, she 

usually does not have much value. The phenomenon of 
dowry reveals the inferior status and posttion of women in 
a patriarchal society like Bangladesh. 

Thus, there IS no evidence to suggest that dowry Is today 
a voluntary gift, a symbol of affection for a daughter who Is 
leaving the home of her parents on marriage Howovor, 
there Is every evidence to show that it is a unilateral 
transfer of resources by a gtrl's family at her marriage to 
the groom's family in recogntllon of the latter's generostty 
in invi ting an amputated human being to their home 
permanently. Nallni Slngh7 summarises this hypothesis 

thus : 

"Soctety percetves women as economtcally less 
productive than men (or unproductive) and, there a 
female is regarded as a net economic drain on a 
fem.ly. At marnage, when the female is In transtt 
between ft>e two households, the family that accepts 

her is perceived to be saddled wtth a net economic 
llabtlity, while the household that is losmg her IS m 

tact losing a liability. Dowry is therelore, a 

7 Sharma. SU<Iesh Kumar: Dowry System tn lndta · A SoctO-Legal 
Analysis. in Saraf D.N. (ed) Socta' PoliCy, Law and Protect•on of 
Weaker Sechon of Society, 315 (New Delhi, 1985). 
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compensatory payment to the family which agrees 

to shelter her, hypothetically for the rest of her life. 

And precisely for this reason, dowry is a recurrong 

phenomena which lasts a lifetime·. 

Thus soc1ety has made provision for dowry· money, 
ornaments and luxury 1tems given to the bridegroom. 
Marriage talks often break down over disagreement on the 
mount of dower and/or dowry. There are reports of 
annulment of marriage engagements due to failure to meet 
the demands of bndegroom party. Reports of broken 
marriage engagements have led some fathers and/or 
daughters even to commit suicide from shame.• 

A news item published from Dhaka appearing in the Amnta 
Bazar Patrika dated March 20, 1989 reported that husbands' 
and his families greed lor dowry was breaking up 2000,000 
marnages in Bangladesh each year, according to the 
national association of marriage registers. The secretary 
general of the association said husbands were looking for 
a better dowry lor the second marriage, abandoning their 
forst wife Many women file d1vorce petitions to escape 

abuse at the hands of their In-laws for failing to meet 

expectat1ons of dowry. Accordong to the survey of the 

association more than 60% of marriage break-ups were 

due to disputes over dowry; other prominent reasons were 

physical repression, poverty and desertion by husband • 

8. Huq, Jahana•a, "Dowry and Mahr · A Social Problem In 
Bangladesh', Paper presented at the seminar on the Status and 
Legal Roghts of Women on Bangladesh (Dhaka, December, 1972). 

9 Ghosh, s K., Indian Women Through the Ages. Ashlsh Pubhcallon. 
New Delhi 46 (New Oellhl, 1989). 
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In rural areas, among the poor, money, ornaments or 
household articles are often demanded as dowry (although, 
dowry is theorettcally outlawed by Dowry Prohibition Act, 
1980). Similar demands are made in urban areas; some 
families even demand luxury goods- a car, te levision, 
furniture, or even a job abroad or building a house for him. 
The miseries of the bride's parents do not end with their 

giving a dowry at the time of marriage. The custom demands 
a perennial flow of gifts from parents of the girl to the boy's 

family on all festivals. 

In upper-class families also, there may be no dowry 
negotiations at the table, but the monetary dimensions of 
expected presents are fully standardised. This too is 
tantamount to a demand for dowry in disguise, resulting in 
mental abuse to a bride whose matrimonial baggage fails 

to satisfy the in-laws. 

In many cases, these demands are accepted by the girl's 

parents, but the family undergoes economic hardship to 
meet the dowry; some will even _ _. arrange for a loan rather 

than not have their daughters marry. In several cases they 
continue to fulfi the demands of their daughter's in-laws 
forgetting that a woman cannot buy peace, not to speak of 
affection, by meeting the monetary demands of her in

laws. The ~emand may lead to constant nagging and 
bullying which is even more damaging to the human spirit. 

Sometimes dowries are demanded after the weddtng 
ceremony. The refusal to pay could result in the daughter 
being dtvorced. Thus according to one mother. '0 

10. Quoted from Chen, M. and Ghaznavl, A ., Women in Food for 
Work . The Bangladesh Experience (Dhaka, 1977). 
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"My d11ughters have been dovorced and deserted 

because I ~ave no money lo buy the radoos and 
watches derroanded by my sons-In-law.• 

In this regard a letter worth mentioning written by one 

Majedul Huq to the Editor of the Bangladesh Times (a local 

English dally newspaper) under the caption, "The Scourge 

of Dowry• voices the oponlon of many on this pernicious 

custom. Some port1on of this letter, therefore, seems to be 

worth quoting here. He writes :" 

"The loves of many talented, virtuous and educated 

young women were wasted for theor guardoans could 

not arrange lavish dowries and consequently well 

placed husbands did not come their way. 

Symbolically speakong II may be aaod that the thought 

of providing for a daughter's dowry Is the bog 

headache of any honest but not very well off guardian. 

The dowry system os Immoral and dehumanlsing 

also for it tempts men to consider material gaons to 

be derived •rom marriage instead of the more 

rewardong hu-nan aspects .... ." 

3. CONSEQUENCES OF DOWRY 

Nearly ninety love years ago, Rablndranath Tagore (a 

Noble Prize winner of Indian literature) wrote a moving 

short story, Dena-Paona, in which the helpless heroine 

Niru is dnven to an untimely death by her cruel in-laws 

11. Quoted from Ahmed, Sufi a end Chowdhury, Jahanara . Women's 
Legal Status m Bangladesh : Tho Situation of Women on 
Bang·adesh Women for Women A Research Study Group. 
Dhaka 309 (DhaJo.a, t 979). 
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s1mply because the dowry her father could prov1de was not 

enough to mat"h the appetite of hor husband's family. 

Today, notwithstanding the progress and emancipation of 

women, the passing of draconian laws, harsher 

pumshments, e&tablishment of prevention of crime against 

women cells. activities of women's groups 1n their efforts to 

raise the consciousness of women, and vigilant social 

organisations, dowry has expanded over whole of the sub· 

continent, and the number of dowry deaths has been 

increasmg steadily. The newspaper reports add to the 

understanding of the magnitude of this 1ssue. For example, 

I) After remainmg In coma for two weeks Rokeya Begum, a 

teenage bride of four months, d1ed m a hospital in November, 

1996, in Mymensingh district She was too young to d1e and 

doctors sa1d 11 wu not a natural death. When Rokeya was 

brought to Mymensingh Med1al College Hospital on 27th 

September, 1996 m critical conditions, doctors heard 

complamts that she was abused by her husband and in · 

laws because her poor family failed to meet their dowry 

demands. 

ii) Also In Octooer, 1996, another woman died m her 

father's home in Sirajgonj district from acid burns. Anwara 

Begum, 26 was tied to a tree when her husband and in-laws 

sprayed her body with acid for her inability to bring dowry 
money from her poor family even eight years after the 

marriage " 

These are isolated cases reported in the daily newspaper 

12. The Oa•IY Star, 3 November, 1996. 
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... there are st•ll thousands which are unreported The 
reported cases aro merely the t1p of an iceberg. Still, the tip 
indrcates the depth of the grow1ng dowry problem. It may 
be argued that the reporting does not necessanly Indicate 
the Increase of the crime rather It Is the impact of better 
coverage due to the pressures by the women's movement 

in Bangladesh. Whatever the reason may be it is to be 
acknowledged that this cnme Is being committed. 

These cases grve a sad p1cture of how women have become 
prey to the dowry custom. It Is found that even when dowry 
is not demanded at marriage it becomes an Issue 
alterwards The in-laws are also a part of such demand. 

Nevertheless, "The poor, both men and women, ranked 
dowry as their third most acute problem and their fourth 
resolvable aim for government action, • said the 1996 report 

of the UNDP on human development in Bangladesh. Quoting 
a survey the report sa1d, "anecdotal evidence suggest that 
dowry Is increasmg in both frequency and size of the 
payments" Ain-O·Shahsh Kendrra, a voluntaryorgamsation 
advocating against social oppress1on, reported 370 cases 
of violence against women in 1995 and 25% of these were 
due to unmet dowry demands. 

The menace is not only killing helpless women, Dowry 

practice has many other consequences, the l,JNDP observes 
: physical, psychological and sexual abuse of women, 
divorce, men having several wives, female suicide and 
parents becoming landless. Abandoned and divorced 
destitute women ore often forced into occupations such as 
prostitution to survive. A recent survey by the Bangladesh 
Institute of Devetcpment Stud•es (BIDS) lists dowry as one 
of the hvo 'most common crisis' events responsible tor 
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income erosion in rural areas. It spreads because of 
traditional societal outlook of considering women a burden 
to family "Dowry is the single most convincing reason for 
parents considering that- a daughter is a burden•, says the 
UNDP report. 

"For millions in Bangladesh, dowry leads to treatment as 
inferior human beings and consequent lee lings of inferiority 

from birth onwards Dowry is a f~nancial transaction, 
perpetuated by econom1c need or greed and agreed only 
because women are soc1ally valued as infenor beings•, 
c;ays the 1eport. "Rising unemployment, landlessness, the 
growing monetization of the economy and 
commercialisation of socrettes have all contributed to the 
growing popularity of dowry practice•, observes UNDP 
report. 

4. Dowry : A Cri me 

The concept of dowry has been well illustrated by the 

respondents 1n the work of S1ngh '' .... "the system wnich 
devalues women and denies them social and economic 
independence, wh1ch makes marriage a dire necess1ty for 
women. even at the price of their lives" IS responsible for 

dowry ... ... "society which comprises both men and women 
is responsible lor th1s crime• ..... what Is to be blamed is 

"the entire social set-up with its legal, poltt~cai, 

administrative, whatever rules and norms• .... •social 
custoiTls which have been largely shaped by men• 1s 

13. S1ngh, lnd• Prakash : Social Spectrum. Women's Oppression. 

Men Responsible 75·1 08 (New Delh• 1988). 

• 

• 
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responsible for dowry ..... it is "the mstitution of family 

(patnarchy) and soc1al values of people that is people's 
ideas on marriage, women . social status, consumerism 

which 1s responsible for dowry". 

The value of human be1ngs is now measured by the wealth 
they possess; al"'d the amount of dowry provided is seen as 
a reflection of the social status of the bride's family In this 

social climate demands by a woman's prospective in-laws 
are, therefore, escalating. The dowry issue has another 
different aspect that also 1s quite important. Daughters of 
poor families, wt •ch are unable to provide dowries, cannot 
hope to marry; and fam111es without sons pay downes for 

their daughters but receive nothing to make up for th1s loss. 
This places some famltles in a very real difficulty These 
difficultieS were explained by Jamila Varghese," who has 
wrotten a book on dowry murder. Thus not only married 
women suffer under the dowry system. Those unmarried 
women for whom a dowry cannot be provided also suffer 
because they cal"' have no hope of marriage. Parents who 

pay a dowry for their daughter hope to compensate by 
receiving one when their sons marry. It is not easy to break 
out of this truly v•cious circle. 

Dowry is thus an open cnme now. Number of rising cases 

from the statistics indicates its prevalence. The brutality 
associated with dowry to the wile is 'normal' and 'common'. 
Demands and harassment for dowry in cash or kind of 

housewives by their husbands and in-laws are common m 

14 Varghese. Jam1 a, Her gold and Her Body (New Delhi, 1980). 
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both rural and urban areas. "In spite of the legal penalties 
for giving or receiving dowry, the custom continuos. The 
intention of the parents out of affection and concern for 
their daughters lead them to do as much as they can to 
ensure a 'good husband'. In the process they become 
dowry givers If dowry helps them to get a 'good husband' 
then they do it even by selhng land, live-stocks, trees or 
other saleable property or even by gomg into debt with the 
money lenders. 

On the other hand, the man's family, when they are looking 
for a bride is also searching lor economic security for their 
son. These same parents probably have paid dowry for 
theH own daughters. Therefore, they also want to 
compensate the loss of property through to son's marriage. 
So the demand lor dowry 10 cash or kind is coming out of 
the need for economic solvency in the family. The bnde 
personrfies here the movement of the property. The property 
Is transferred from the fathers/brothers of the girls to the 
father-In law/husband. In the process women own nothrng 
1n the end. Women have become a source to acquore 
property among and between lamrhes. 

Dowry has Its drfferent forms-from kind to cash. While in 
the early seventies the dowry constituted among the poor 
a cycle and a radio, nowadays rt is only a cash money from 
taka 5,000 to taka 30,000 Among the better off families, in 
the seventies the dowry often constituted furniture. In the 

15. Akan~. Lall!a and Shamim, lshrat . Women and Violence A 
Comparatove Study ol Rural and Urban Violence Against Women 

1n Bangladesh, 9 (Dhaka. 1985). 
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eighties and mneties the demands are for payment of ticket 
lor Middle East or an investment capital for business within 
the country. Many victims of dowry offences were left by 
their husbands merely because the parents of these 
unfortunate women could not provide their son-in-law with 
an air ticket or failed to set up a business for them. Since 

dowry has become related to employment provision for the 
groom, it has become a never ending demand. 

A report in the Daily Star, newspaper on 3rd July, 1996 
stated that, two hundred and ten housewives have been 

killed during a span offive years (1991-1996) in 12 police 
stations of Jamalpur and Sherpur districts in Bangladesh. 
This has been disclosed by different marnage register 
offices, police stations control room and judicial courts of 
these districts The main causes of such killings have been 
identified as disputes over demand for dowry. 72 

housewives were murdered by their husbands and 82 by 
in-laws. On the other hand, 30 husbands have been killed 
over dowry d1sputes. The cases on trial are awaiting 
conviction, some have been convicted. A number of 
incidents, however, remained out of judicial action for non
filing of cases by the part concerned. However, causes of 

this indifference to move to the court were identified as 
huge monetary involvement and lengthy judicial process. It 
is learnt that most cases are settled through village Shalish. 

Statistics from Daily Star, a daily newspaper, 3rd July, 
1996 also show that cases of divorce are on the increase 
in these districts. Out of 15000 cases of divorce over dowry 
disputes 505 took place within one year of marriage, 712 in 
two years of marriage and 299 within three years of 
marriage. A survey on the incidents of divorce cases 



142 OR. NUSRA T AMEEN 

showed that so•;, of them occurred 1n the lower-income 
group over dowry disputes. The survey also revealed that 
female child 1s considered a burden on parents of poor 
lamd,es. So to get nd of the mouth and also to avoid higher 
demand of dowry girls are married at an early age. Although 

there exist anti-dowry law in the country penalising the 
offence, 80% of poor families fix dowry openly 1n form of 

cash or kind Another survey found approximately 80% of 
marriages in two areas of Rangpur district 1n Rajshahi 
Division in the north of Bangladesh required dowries. Early 
marriage of girts and divorce are a d~rect consequence of 
dowry demands. More than 20,000 marriages were 

terminated during the last five years {1991·1996) in five 
thanas of Barguna district in Baris a I Division in the south of 
Bangladesh. The main reasons being dowry, polygamy 
and adultery of husbands. Parents also reportedly marry 
off their infant daughters to avoid paying higher dowry 
prices in the future. A recent study found that 50% of the 
women in Bangladesh are marned before the age of 16 
(legal age is 18) while 98% are married by the age of 24 ,. 

5. DOWRY DEATHS AND THE POLICE 

Most dowry deaths occur In the privacy of the husband's 
home and w1th the collusion of his fam1ly members Courts, 

therefore, admit their inability to convict anyone lor lack of 
proof. Sometimes, the police are so callous in conducting 
mves!lgalions that even the courts cast a serious reflect1on 
on the efficiency and integnty of the police authorities. For 
e~ample, as many as 42 cases of unnatural death (UD) 
hava been instituted in Chatmohar thana alone under 

16. Ain·O·Shahsll Kendra : Annual Report. 1996. 

~-------------------------------------------------------



143 DOWRY IN BANGLADESH 

Pabna d1strlct in the northern part of Bangladesh during 
January to September, 1995 Due to want of proper 
mvestigation. The Dally Star, October 30, 1995 states that 
the mysteries oehmd these cases remain unearthed. 

The Chairman of the Chatmohar thana said that suicide of 
young women is rampant in his locality due to many reasons, 
namely, poverty, family problems, torture upon women for 

dowry by husbands and secret killing or murder. Sa1ful 
Islam, a young Gano forum (a political party) leader 
mvestigated these and found that 28 out of the 42 were 
young women who allegedly committed suicide or simply 
UD (Un1dent1fled death) cases were recorded in thana with 

no or extremely meagre follow-up act1on by the authorities 
concerned. 

The pollee hardly sends dead bodies for post-mortem 
examination Without holding such examination, they are 
round to procure an application from the interested quarters 
and hand over the bodies to them without performing post· 
mortem examination unless they are compelled. In such 
cases, the interested quarters rush to the ooctors holding 

post-mortem e~amination, get them Influenced through 
various means and procure a report favourable to serve 
the1r purpose. Thus, many murder cases are passed as 
su1clde. Shamim" also found 1n her study that, in family 
VIOlence cases oody of the women never reach for post

mortem; even if they do. they are passed as suicide cases. 

Though many dowry deaths go unreported, the number of 

17 Shamim, lshra• Case Study on V•olence In the Family. (A report 
prepared by St amim, 1), 5·6 (Dhaka, 1987). 

--------------------------------------------------~ .. 
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those that are reported is enough to unnerve our society 
Such incidents have their orlgms in social. economic and 
psychological factors too deep-rooted to be tackled by 
amending the law. The genesis of such deaths lies in the 
tens1on created by persistent demands, accompanoed by 
torture for dowry Many murders of w1ves for dowry or other 

reasons are disguosed as suicides and some are even 
called •accidents". as 1f they are natural deaths in some 
epidemic. Suic1des of young brides due to inhuman 
treatment by husbands and in-laws either due to dowry 

demands or family mal-adJustments have not been 
documented 1n detail but such incidents do occur. 

In Bangladesh, suicide cases are goven least publicity, 
though rampant and deaths are sometimes reported as a 
short news item without the cause being disclosed. 18 

Suicides are usually commotted by those who have gone 
beyond the limit of tolerance, being treated and neglected 

most cruelly. both mentally and physically. Suicide is looked 
upon with much prejudice In a Muslim soc1ety like 
Bangladesh since Islam prohibits this action. As such they 
are falsely represented as accidents by the family concerned 
for the fam1ly does not want to bear the burden of social 

stigma. 

The table below shows the d_owry related violence in 
Bangladesh during January to December. 1995. 

· 8. Akanda, Latira and Sham 1m, lshart : Women and Violence A 
Comparahve Study of Rural and Urban V1olence Against Women 
m Bangladesh, 24·25 (Dhaka, 1985) 
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TABLE : Dow ry Related Violence Reported In 8 
Newspapers between January-December 1995 In 
Bangladesh. 

Nature of Violence Number of Number of police 

incidents case fi led 

Engagement broken 1 0 

Physical torture 20 16 

Physical torture and 5 3 

expelled from home 

Sold to traffickers 1 0 

Disappeared 1 1 

Suicide 4 3 

Threatened w1th death 2 1 

Death 60 55 

TOTAL 94 79 

It is apparent from the statistics that dowry offences are 
increasing. The trend of apparent increase in violence over 
the years raises an issue whether the noted increase in 
both family and non-family violence against women, reflects 

an actual increase in number and frequency of such 
incidents dunng the period or whether it reflect.s better 
coverage resu lting from pressures brought on the 

newspapers by women's groups. The police, lawyers, 
agency officers and doctors felt that for certain types of 
violence the reported increase perhaps reflected better 
coverage due to an increasing will ingness in people to 
disclose and discuss facts which were previously 'hidden', 
such as rape. Other types of violence especially spousal 
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abuse though widely prevalent in the UK,'" in the USA••, In 
lndia2 ' are gravely undorreported in all these countries and 
elsewhere. However, it IS true that figures showing an 
increase reflects the existing Situation. 

6. DOWRY AND THE LAWS IN BANGLADESH 

In Bangladesh dowry ts unconstitutional as well as illegal. 
There are many legislation to safeguard this evil but still it 
Is prevalent in society in a large scale. There are Dowry 

Prohibition Act, 1980, Cruelly to Women (DetEi rrent 
Punishment) Ordinance, 1983 [However, the Cruelty 
Ordinance has been repealed by the Repression Against 
Women and Children (Spec1al Provision) Act of 1995. 
Nevertheless, cases pendmg under the previous Ordinance 
shall be tried as if it had not been repealed], the Penal 

Code (Second Amendment Ordinance), Family Court 
Ordinance, 1985 and recently another Act namely, 

Repression Agalns·t Women and Children (special 
Provision) Act, 1995 came Into force. Yet dowry caused 
death to Anwara and Rokeya and hundreds of others like 
them The provision of even the death penalty has not been 

able to deter dowry violence 

All these legislat ion are mostly concerned with the 

technicality of the law than the depth of dowry violence 

19 Dobash, R E and Dobash R P. · Violence Aga10s1 Women : A 
Case Against Patriarchy, 133 (New York. 1979) 

20 Slraus et. al : Beh1nd Closed Doors • Violence In the Amencan 
Family. Doubleday, 44 (New York. 1980). 

2 t. AhuJa, Aar Crime Against Women. 99-121 (Jaipur. 1987). 
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perpetrated against women. As per Dowry Prohibition Act, 
1980, both giving and tak1ng of dowry are punishable 
offences. Lawyers have found the fact that by making both 
parties liable under the Act makes it tess likely that a 
complaont w•ll be filed. Even when one party is innocent, 
the other party may threaten to file a counter complaint. 

6.1. DOWRY AND THE JUDICIARY 

Reported cases concerning the issue of dowry have 
pnmarily wrestled with two issues, whether what Is 

demanded as dowry constituted dowry Within the strict 
definition of the Act or whether such demands were made 

for consideration of the marriage, thus coming within the 
ambit Act This raises a concern that the courts are more 
keen on the technicalities in the appt1cation of the Act. The 
question remains whether the courts are really concerned 
with providing protection to the parties, namely women 

victims. The phrase 'consideration for marriage' creates 
havoc with the lives of young women, for example, where 
it has been noticed m one esse that a woman burnt to death 
due to the inability of her parents to provide a scooter for 
their son-in-law, the magistrate dismissed the case on the 
ground that the demand for scooter by the bridegroom two 

days before the bride was burnt to death was not In 
consideration of marriage and therefore, it did not amount . . 
to dowry.•• 

In the case of Firoza Bogum Vs. Hormuz AlP' it was 

observed that mere allegation made by the w1fe that her 

22. 'Foghtmg The Unbeatable', Eve's Weekly. 20·26 Oecl!mber. 1981. 

23. 40 DLR, 161 (1988). 
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husband (the accused) had beaten her while demanding 
dowry and ousted her from the house, in the absence of 
any allegation that the accused and caused or attempted to 
cause death or grievous injury to her, meant that the case 
did not come within the purv1ew of section 6 of Cruelty to 
Women (Deterrent Punishment) Ordinance, 1983. It is 
evident from this case that the judges are not regarding 
beating for demanding dowry as sufficient evidence or 
cruelty under the Cruelty to Women (Deterrent Punishment) 
Ordinance, t 983 unless the beat1ng is grrevous. However, 
11 is relevant to mention that, although the case does not 
fall under the Cruelty to Women (Deterrent Punishment) 
Ordinance of 1983, it evidently comes within the scope of 
the Dowry Prohibition Act oft 980 and therefore punishable. 
It is to be observed that the confusion regardrng the 
jurisdiction of instituting these cases are in the minds of 
pleaders or the victims, otherwise, why the case was 
instituted under the Cruelty to Women (Deterrent 
Punishment) Ordinance, 1983? Is it done with the intention 
to inflict more severe punishment to the offenders ? 

Moreover, even where a woman file a case and the courts 
finally decide the matter it 1s often found that husbands are 
rarely imprisoned for a significant period or fined for their 
violent deeds This also portrays of patriarchal attitude of 
judiciary. 

One such case under the Dowry Prohibition Act, t 980, is 
where Jahanara Begum from an affluent family filed a case 
in 1983, aga1nst her husband after several years of 
marriage. The husband demanded a rice mill, an oil mill 
and 63 decimals of landed property to be given to him or 
else he would divorce her. The husband was convicted by 
the court for demanding dowry, but it only imposed ninety 
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days omprisonment.l• Agam, m 1984 Zohra Begum's 
husband was accorded minimal punishment on tho charge 
of demanding 'luge dowry in cash.ts These women have 
broken the traditional convention but the punishment 
accorded seems not worth goong to court lor. 

In any case, by the time one is dealing woth a "dowry death" 
it is too late. II seroous and urgent attention os goven to the 
question of demands, particularly demands for property or 
valuable secunty made during the subsistence of the 
marriage- unequivocally bronging such demands wothon the 
definition of "dowry• in section 2 and the prohibition of 
section 4, whether or not there os any "agreement• involved 
and whether such demands are in consideration of marnage 

perhaps the sotuation can be dealt woth while the woman 
is still alive and help to ensure that she does not become 

a "dowry deal'l" voctim. 

The uneven development of law In family matters as seen 
by Smartu is apparent on the cases below where the 

24. Shamlm. lshrat : Case Study on Violence m the Family. (A report 
prepared b) Shamom I), 11 (Dhaka. 1987). 

25. ld. at 11. 
26. Smart, Carol The Toes that Bind : Law, Marriage and the 

Reproducto JO of Patnarchal Relatoons Routledge and Kegan 
Paul London. 1984 also Smart. Carol: Law, Crime and Sexuality 
Essays in Femonrsm Sage Pubhcatoons London. i99S(By ·uneven 
developme~t ollaw smart (I 995 · 125) means the inadequacy of 
law to achoeve the desired changes In cases of women's issues. 
Oolferent ll\s look in dilferent directoons. and their apphcatoon 
may vary <lepending on the class. rellg on or sex ol the subrecl 
For these reasons, for example, a specific faw against wife abuse 
could have posllive elfects on the lives of some women even 
though in other areas, for eKample, dowry or kodnappong, the law 
appears to fail to have any direct beneficial ellecl.] 
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contradictory nature of law is manifest. On the one hand 
law ensures JUStice to women and on the other It Is 
patterned by patriarchy which confines family matters to 
the private sphere. Therefore this confusion also affects 
the attitudes of court to deal with family Issues like dowry. 
The first reported case in Bangladesh on the Issue Is that 
of Mihirlsl Podda.r v. Zhunu Rani. 2' Where the High Court In 

Dhaka interpreted section 2 of the Act to exclude any 
demand which was not demonstrably a consideration for 
marriage itself from the ambit of the section. The High 
Court of Bansal, however. on almost similar facts, preferred 
the opposite cor'lclusion three years later in the case of 
Rezsul Karim v Mosammat Taslima Begam.n Here the 

court took recourse to the spirit of the law as manifesting 
a desire of the legislature to prohibit dowry In any form 
whatsoever and expanded the meaning of marriage beyond 
the actual ceremony and initial creation of the status of 
husband and w1fe. 

The court in the latter case reasoned that the expression 
'in consideratior'l for the marriage' should be given an 
extended meanong since otherwise the scheme of the 
whole Act which prohibits demand of dowry by the husband 

would be frustrated and become redundant.28 A crafty 
husband, the court explained, could always make his 
demand alter the marnage in order to avoid the raw, 

threatening not to 'take her home or refusing otherwise to 

27. 37 DLR, 227 (1985). 

28. 40 DLR, 360 (1988), BLD. 35 (1989) 

29. ld. at 362-63. 
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give her the status of wife'.:w Much more remarkable Is 
where the court 1n th1s case elucidates the meamng of 
marriage In the light of section 2 of the Act, citing marriage 
as ... 'not only the ceremony of marriage but also the newly 
created legal status for both the husband and wile, to be 

cont~nued, asserted and recognised to be available always 
1n everyday life. 1111 death separates one from the other or 
t111 the marriage subsists.1 ' The conflict, thus arising in 
dtfferent courts is rather obvtous.12 

However, judges in the Appellate Divtsion of the Supreme 
Court have now ensured In the case of Abu/ Basher 
Howlader v State and Another 33 that, not only the taking or 
giving of dowry or abetment thereof before or at the time of 
marriage Is made an offence but also the demand thereof 
after the marriage. Thereafter, in a very recent case of 
Salam Mo/1/ck Md. v. State.14 it was • .... settled that if dowry 

is demanded after the marriage then also the offence 
under section 4 will be committed ... • despite the fact that 

plea was taken that no offence was committed in the light 
of the said section. In this case the couple was married on 
24 10.87 and dowry of taka 60,000 was demanded on 
25 1 91. The Wife was abused and was sent to her parents 
along with her minor daughter and was refused to be taken 

30. ld. at 360. 

31 ld at 360. 

32. Malik. Shahdeel" : ·conflict of Dec1sion Need Aesolut,on•. Dhaka 

Law Aepon Journal, 57 (1990). 

33 46 DLA (AD). 169 (1994). 

34. 48 SLR. 329 (1996). 
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back unless the demand was met. It was held that the 
demand amounted to dowry demand and thereafter the 

accused were found guilty accordingly. 

6.2. DEFECTS IN THE LAW 

Procedural flaws exist as well. Under the Act of 1980, 

offences are only cognizable ,f a complaint is filed with a 
First Class Magrstrate. This is rn contrast to a norma, 
criminal case whrch may be lodged wrth police. Because of 

this procedural requirement, those wishing to report a 
violation of the Dowry Act cannot do so at the local police 
station Rather they most likely must employ the services 
of a lawyer to register the complain t Given that the victims 
of dowry demand are often very poor and their inaccessibility 
to law enforcing agents makes the Act ineffective and often 

fail to protect the victims from dowry demand. 

Section 2(f) of the Repression Agarnst Women and Children 
(Specral Provision) Act, 1995 and section 2 of the Dowry 
Prohrbitron Act, 1980 is of same nature regarding the 
deflnrtlon of dowry. However, the difference lies in the 
penalty provrded in them. Both Acts penalise the offence of 
giving, takrng and demanding dowry The Dowry Prohibition 
Act, 1980 provrdes imprisonment of one year or fine which 

may extend up to 50000 taka or both (section 2 of Ordinance 
no 26 of 1986 enhanced the punishment-see before). The 
1995 Act lays down that, a) for causing death lor dowry tho 
offender shall be punishable wrth death penalty, b) for 
attcmptrng to cause death for dowry, the offender shall be 
punrshable with mprisonment for lrfe and c)for causing 

grrevous nurt for dowry the offender shall be punishable 
with rmprrsonment for 14 years whrch cannot be less than 

5 years and also I able to line. Nevertheless, the Cruelty to 

.. 
~====--------------------~----~ 
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Women (Deterrent Punishment) Ordinance, 1963 also 
provided server penalties for dowry offences. Section 6 ol 
this Ordinance provides death penalty, transportation for 
life or rigorous imprisonment for a term which may extend 
to 14 years and also fine for such offences. The much 

confus1on regarding the time of committing the offence has 
been settled !Jy the courts ( in 1994 and 1996) and now 

demanding dowry even after marriage comes within the 
purview of this offence. 

It may be appreciated that, the new legislation lays down 

penalty for catJsing death or grievous hurt for dowry. But it 
may noted also that, the Cruelty to Women ( Deterrent 
Punishment) Ordinance, 1963 docs not make the offence 
punishable if there is no allegation of attempt to cause 
death or gnevous hurt while demanding dowry." Moreover, 

causing simple hurt does not attract the provision of the 
Ordmance of 1963.:~e The above observation also applies 
1n the new legislation of 1995, which Ignores to punish the 
offence of causing simple hurt In demanding dowry. 

One pertinent point t& ponder in the discussion Is that, out 
of 511 sections in the Penal Code, 10 sections provide 
death penalty, namely, sectron 121.132,194,302, 
303,305.307.3?.6A,396. Whereas 10 death penalties are 

prescnbed Within the ambit of 12 sections under the 
Repression against Women and Children (Special 

Provision) Act of 1995 The effectiveness and beneficiary 
character of the Act in providing severe pun1shment is too 

35. Firoza Beyurn v Harmuz All and another BLD, 122 (1988). 

36 Dr. Atokur Rahman v The State. BLD HCD. 303 (1994). 
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early to Judge as the Act is too young However, it Is a much 
debated queshor" whether severe penalties can solve the 
problem and free the soc1ety from all such evils? However, 
the enforcement of such penalties Indicates the Intolerable 

behav1our and the consequence to be faced for committing 
the same. It may be noted that, this Act was passed in the 
face of demands from various sections of society after the 

death of Noor)ahan and others by the so-called fatwa 
shalishes. 37 For enforcement of any legislation the entire 
legal system is v1ewed as the fundamental tool In solving 

the problem of violence aga1nst women. And therefore a 
young researcher argues that. • 

"Only new laws may prove to be a mere piece of 
paper a mere addition in the number of special laws 
dealing Wlth ~lolence against women because of the 
gap that exists between formal legal rights and the 

law In practice. Enforcement of law depends to a 
large extent on the exerctse of police d1scret1on 
while Interpretation of law is left to advocates, 
magistrates and judges. The eflectiveness and 
utilisation of legal remedies depend on the 
commitment of the police, advocates and judlcrary 

to the letters otlaw and commitment of the community 
towards the lttrtudinal charge in case of violence 
against women• 

7. CONCLUSION 

In conclusion It Is evident to quote an mternational survey 

37. Press Report of Government ot Bangladesh 

38. The Darty Star, 27 October, 1996 
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"While legislat ve change IS necessary, 11 Is not always 
enough to realise the rights of women. Gaps remain between 
legal provision and social practice. Dowry remains as a 
scourge even though laws proh1b1ting dowry have been 
operative since 1984", says UNDP report. 

Dowry and other oppression of women are basically a 

social problem and can be solved only by society A 
change of outlook IS required. In Bangladesh, the legislation 
has been amended several times, but unless there is a 
fundamental change in the traditional subordinate status 

of women, discrimination and oppression, and cases of 
murder on account of dowry or other reasons Will contmue 
to happen and go largely unpunished. 

Legislation is crucial but equally important 1s social 
awareness. A number of NGO's have undertaken legal 
education programmes to make women conscious about 
their rights and various legal issues including Dowry Act. 
However, studies show that there has been little Impact to 

date. 

UNDP advocates the women's movement and NGO's need 
to take up the dowry issue 1n a more forceful and united 

manner. There should be assertive lobbying to push dowry 
issue in parliament to change social attitudes and to identify 
specifiC achievable alms. Ed.ucatlonal programmes can 
help create an atmosphere where dowry taking and giving 
is looked down on by society. 

.. 
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